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LEGAL DRAFTSMANSHIP 


Address by CHARLES A. BEARDSLEY, Immediate Past President 
American Bar Association 


It is very easy to insist upon the need of organization, and it is a pressing need, 
but there are some things that you and I as individuals can do, some things that ean 
be done by the legal profession, without any further authorization of law, to improve 
our service to society and, from a purely selfish standpoint, to improve the attractiveness 
of that thing that we have to sell. 


Now, as a matter of facet, the wares that we offer to society—and in addition to 
giving service, we earn our living—are the legal documents that we draw. There is a 
lot that we can do to make these documents not only more useful to society but more 
attractive, so that the prospective purchaser will be more ready to buy them and to 
pay for them. 


In the first place, students in the law schools should be taught how to draft legal 
documents, and should not be left to learn draftsmanship merely in the school of ex- 
perience. 


Learning draftsmanship in the school of experience exclusively is costly to clients, 
it is costly to the public, and it is costly to the buyer. It is possible, but it is tough on 
the patient and tough on the reputation of the surgeon. 


O yes, I have heard about experience being the best teacher, but I have also heard 
that she never finds any apples on her desk. 


The school of experience has the largest student body, but it also has the toughest 
course, It never suspends for vacation. The elass yell of all classes is “Ouch.” You don’t 
get a sheepskin in the school of experience. You merely get your skin removed. The 
only diploma that you receive is engraved in marble, and you are not able to read it. 


Lacking in instruction in law school in the drafting of legal documents, and 
progress being so slow in the school of experience, the young lawyer takes a sort of a 
cram course. He finds the cram course in the hooks of forms. Books of adjudicated 
forms are the most popular. An adjudicated form is a form that has attached to it 
a certificate that there is something terribly wrong with it. If there was not something 
terribly wrong with it, it never would have been adjudicated. And we publish these 
form books to the end that the worse mistakes in legal draftsmanship may be preserved 
and perpetuated. 


Form books, whether adjudicated or otherwise, perpetuate all of the lawyer-made, 
meaningless, ambiguous, multi-syllable, and unpronounceable words and phrases, to the 
end that they may be handed down from generation to generation. 


When the young lawyer finds his way into the form book he is lost in a maze of 
“whereases,” and “wherefores,” and “in such cases made and provided.” He is just as 


| 
| 
| | 
| 
| 


378 FLORIDA LAW JOURNAL 


lost. as he was before he found his way into the form Wooks. He is like the little girl 
who got herself losted. 


“My little dog, he founded me, 
And wagged his tail and whined, 
But he ean’t lead me home, for he 
Was taught to walk behind; 
And so I’se erying yet, because 
I’se just as losted as I was.” 


When the young lawyer finds his way into the form book he is losted. He is taught 
to look upon the mistakes of the past and the problems of the past instead of looking 
to the problems of the present and the way to deal with them, He is not able to lead 
his client home. He is just as losted as he was. 


Legal draftsmanship would be much improved if law students were taught something 
about how to draw legal documents, and if the lawyers were not left to learn all they 
know, what little they know, about draftsmanship in the school of experience. Legal 
draftsmanship would be improved if the worst specimens of draftsmanship, those that 
are most extensively adjudicated, were not preserved in the form books and handed 
down from generation to generation. Legal draftsmanship would be much improved 
if you and I would stop using forms as substitutes for clear thinking. 


Another way you and I can improve our legal draftsmanship—and we do not have 
to depend on the law schools for that—is to stop the use of so many words to express 
a meaning that can better be expressed by a few words. It is the regular habit of 
lawyers in drafting a legal document to use from three to a dozen words when one 
word would better express the desired idea. 


When John Jones comes in to see his lawyer and tells him he wants an agreement 
drawn, that he wants to sell something to Jim Smith, how does the lawyer put John 
Jones’ ideas on paper? He starts out this way: 


“This agreement made and entered into this fifth day of July, A. D. 1940, by and 
between John Jones, the party of the first part, hereinafter referred to as the seller, 
and Jim Smith, the party of the second part, hereinafter referred to as the buyer, 
witnesseth.” 


Now why “this agreement”? If it were not this agreement it would not be on this 
piece of paper. 


Why “made and entered into”? If it is made it is entered into; and if it entered 
into it is made. 


Why “this fifth day of July”? There is only one fifth day of July, at least in this July. 
Why “A. D.”? Nobody would think it was B, C. if you left the “A. D.” out. 
Why “by and between”? If it is by it is between; and if it is between it is by. 


Why “party of the first part” and “party of the second part,” and all the other 
parties? We had a nice party last night, but that is not what John Jones comes to 
buy from us. 


And then if a lawyer draws a will, if a lawyer were going to draw my will, he 
would probably start out like this. He would probably omit, “In the name of God, 
Amen,” but he would start out about like this: 


“T, Charles A. Beardsley, of the City of Oakland, County of Alameda, State of 
California, being of sound and disposing mind and memory, and not acting under 
any fear, duress, or any undue influence of any person whatsoever, do make, publish 
and declare this my last will and testament, in the manner following, that is to say.” 
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And this is all it means: 
“T, Charles A. Beardsley, make my will as follows.” 


When John Jones comes to his lawyer, and he wants to give something, or wants 
to lease something, he tells his lawyer, “I give,” or “I lease.” But the lawyer has him say: 


“T give, bequeath, and devise,” and “I let, release, and remise, all those certain 
lots, pieces, or parels of land situate, lying, and being located, bounded, and particularly 
deseribed as follows, to-wit.” 


And he never forgets the “to-wit.” 


“We do not write in verse or prose; 
We simply lay our words in rows. 
The self same words that Webster penned, 
We merely lay them end to end.” 


We are reminded that, “He that uses many words for explaining any step doth, 
like the cuttlefish, hide himself in his own ink.” 


All lawyer-drawn documents would be much improved if the lawyers would resist 
the temptation to lay their words in rows, and end to end; if they would resist the 
temptation to emulate the cuttlefish, thereby hiding themselves in their own ink, How 
much better it would be if when we draw legal documents we would take as our motto 
the schoolboy’s essay on Elijah: 


“There was a man named Elijah. He had some bears and lived in a cave. Some 
boys tormented him. He said, ‘If you keep on throwing stones at me I will turn the 
bears on you.’ And they did, and he did, and the bears did.” 


Another thing that would greatly improve our legal documents would be for us 
to use words that the parties for whom we draw the documents understand. Instead 
of doing that, frequently we use words that even we ourselves do not understand. Let’s 
consider for a moment some typical lawyer words and phrases. John Jones comes into 
my office and wants me to draw a lease. I do not draw a lease; I draw an indenture. 
If he wants me to draw a deed, I don’t draw a deed; I draw an indenture. And if he 
wants a mortgage, it is an indenture; and if he wants a deed of trust, it is an indenture; 
and if he wants a declaration of trust, it is an indenture. And then, having started 
with “this indenture,” and all those other preliminary words, “made and entered into,” 
and all that sort of thing, he comes on down to “hereditaments and appurtenances 
thereunto belonging and in any way appertaining,” and “the rents, issues, and profits 
thereof,” and “indefeasible estate in fee simple absolute,” and all those other words 
you all know so well by heart. 


And if John Jones wants a power of attorney, just a simple power of attorney, 
what do we do? We always start out this way: “Know all men by these presents.” 
Now, as a matter of fact, that power of attorney is a confidential document, We took 
an oath when we were admitted to practice that we would not tell any man about 
that power of attorney except John Jones; and yet we say, “Know all men by these 
presents.” 


And why “presents”? Why, to John Jones, a present is something that he got on 
his birthday, or on Christmas, if he was a good little boy. And when he gets our bill 
for drawing the power of attorney he can’t understand why we called the power of 
attorney a present. 


And then there is the use of that combination we eall “witnesseth.” When I started 
out to practice law, I had a good deal of trouble with “witnesseth.” As a child, I had 
a serious illness. I do not know just what it was. J left home before I found out. 
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And I had to learn to talk all over again, and many words gave me a lot of trouble, 
and still do, and one of the words was “witnesseth.” 


And when I went into a law office and started dictating to sophisticated stenog- 
raphers who had been in the game much longer than I had, and I would start to 
hesitate over a word when dictating, the thought occurred to me that maybe I could 
use some other word that I could use more fluently to the stenographer, and yet mean 
the same thing. And then I said to myself, “What does ‘witnesseth’ mean?” 


I found I didn’t know. So 1 looked in Webster’s Unabridged Dictionary. It was 
not there. Then I looked in a ten-volume Century Dictionary. It was not there. And 
then I said to myself, “That is a legal word, I will find it in a legal dictionary.” And 
I looked in Black‘s Legal Dictionary, and Bouvier’s Legal Dictionary, and I looked in 
Words and Phrass; and it was not there. There is no such word, It is just an unattractive 
combination of letters and sounds that were put into our legal documents in order to 
detract from their attractiveness to the people to whom we desire to sell them. 


The young lawyer’s attitude when he comes to draft a legal document is like the 
attitude of the passenger on a street car. 


The passenger said to the conductor: “I want to be proerastinated at the next 
” 
corner. 


“You want to be what?” 


“Now don’t misunderstand me. I read that word this morning. I looked in ‘the 
dictionary, and found ‘procrastinate’ meant to be put off. I want to be procrastinated 
at the next corner.” 


Our use of words in drafting of legal documents has a tendeney to impress the 
ignorant with our appearance of wisdom, but it also has a tendency to make us appear 
more or less ridiculous in the eyes of the well-informed. And as society becomes better 
and better informed there are fewer of the ignorant for us to impress with our appearance 
of wisdom, and more of the well-informed in whose eyes our use of words makes us 
very ridiculous. 


This use of words in our documents builds up a sales resistance in the purchasers 
of those documents. The attitude of the average client in that regard is not unlike the 
attitude of the druggist. 


A small boy ran into a drug store, and he said: “Give me a_nickel’s worth of 
asafetida, and charge it.” 


The druggist wrapped it up and asked: “Whom shall I charge it to?” 
And the boy said: “Honeyfunkle.” 


The druggist said: “Give it back. I wouldn’t write both ‘asafetida’ and ‘Honey- 
funkle’ for a nickel.” 


We could gain the undying gratitude of a long-suffering American public if in 
our drafting of legal documents we would use American language, plain, simple, under- 
standable language, that we understand, and that the parties for whom we draft those 
documents understand. 


Obseurity in draftsmanship is the offspring of obseurity in thought. Clarity of 
thought begets clarity of expression. Our words are the frames that hold our thoughts. 
They are the frame of a window. If the frame is needlessly heavy, it needlessly obscures 
the light. Good construction calls for just enough frame to hold the light, so that the 
frame will not call attention to itself, and so that we will see only the light. Good 
draftsmanship calls for just enough words to express the thought, so that the words 
will not attract attention to themselves, so that the reader can read line after line, 
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page after page, without seeing a single word, seeing only the thought. In legal drafts- 
manship, as in all writing, as in speech, in dress, in almost everything, simplicity is 
the measure of excellence. 


In conclusion, therefore, know all men—and women—by these presents, that these 
my remarks on legal draftsmanship, witnesseth. 


That in articulating and promulgating your esoterie cogitations, your epistolary 
communications, your superficial sentimentalities, and your philosophieal, physiological, 
and legalistic observations, you should beware of, eschew, and sedulously avoid, all 
conglomerations of as nine affectation, flatulent garrulity, pompous prolixity, poly- 
syllabie profundity, and platitudinous ponderosity. 


In other words, write and speak plainly, sensibly and simply. Say what you mean. 
Don’t put on airs, And don’t use big words. 
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PLEADING UNDER PROPOSED FLORIDA 
RULES OF CIVIL PROCEDURE 


By CLAUDE IT, BROWN, Professor of Law 
Stetson University College of Law 


There would be such obvious advantages in a uniform system of procedure in 
federal state courts that it is to be expected that there should be the current serious 
consideration in many states of the advisability of state adoption of the new Federal 
Rules of Civil Procedure... Arizona now has such rules in force and at least one other 
state has an enabling statute authorizing its Supreme Court to adopt such rules.2. A 
committee of the Florida State Bar Association has made an adaptation of the Federal 
Rules to Florida practice. The proposed rules were printed in the July, 1940, issue of 
the Florida Law Journal. 


The Florida 1931 Chancery Act? was largely based upon the old federal equity 
rules? which contain many code-practice ideas and which are substantially carried over 
into the new Rules. Thus the proposed Florida Rules are not entirely foreign even to 
those Florida lawyers whose practice is confined to the state courts. 


It is in the field of pleading that the Florida common law practice suffers most 
from a comparison with the proposed Florida Rules of Civil Procedure. But the Florida 
practitioner is not unfamiliar with the proposed rules because in many respects they 
are similar to the present Chancery practice. Both the proposed rules and the Chancery 
Act abolish technical forms and classes of bills, answers, and other pleadings. Both 
require averments of a pleading to be simple, concise, and direct.¢ 


As Dean Clark, the Reporter of the Supreme Court Committee charged with the 
uty of drafting the new Federal Rules, once stated concerning the purpose of pleading: 
“Tt 1s a means to an end, not an end in itself—the ‘handmaid’ rather than the ‘mistress’ 
of justice”? Dean Clark, now a United States Circuit Judge, anticipated the philosophy 
of the new Federal and proposed Florida pleading when he wrote in 1928 :8 


“The aim of pleadings should be therefore to give reasonable notice of the 
pleader’s case to the opponent and to the court. This does not go as far as the 
technical notice pleading, since it requires notice of the pleader’s entire cause, not 
merely that he has a claim. The notice to the court is perhaps the more important, 
for in general the opponent knows enough about the case to relieve us of worry about 
him. In fact we have spent altogether too much thought over the danger of surprising 
a defendant. If his case is prepared at all adequately he will not be surprised. Our 


1. See Gavit, The New Federal Rules and State Procedure, 25 A. B. A. J. 367 (1939); Mitchell, 
Uniform State and Federal Practice, 24 A. B. A. J. 981 (1938); Flory & McMahon, The 
New Federal Rules and La. Practice, 1 La. L. Rev. 45 (1938); Part I], Third Annual Re- 
ropt, Indiana Judicial Council (1938). The last publication contains a detailed suggested 
form revising the Federal Rules into State Rules. 

2. 25 A. B. A. J. 1072 (1939). 

3. Laws of Fla. 1931, ch. 14658. 

4. This fact is indicated by the Committee notes appended to the various sections in Me- 
Carthy, Fla. Chancery Act Ann. (2d ed. 1935). 

5. Rules 2 and 8(el); ef. Chan. Acts, 21. (Citation note: “Rule” refers to one of the pro- 
posed Florida Rules of Civil Procedure; “C. L. Rule” refers to the 1936 Common Law 
Rules of the Supreme Court of Florida; “Chan. Act” refers to the Florida 1931 Chancery 
Act.) 

6. Rule 8(el); ef. Chan. Act s. 22. 

7. Clark, Handbook of the Law of Code Pleading (1928) at 28. 

8. Id. at 30. 
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solicitude for him will simply result in giving him opportunities to delay the case 
and harass his opponent. The main purpose of the pleadings should therefore be to 
give the trial court a proper understanding of the case. If the trial court is adequately 
informed of the issue by the pleadings, it means that the parties are likewise in- 
formed. It is for the court, not the ligigants, to vindicate pleading rules.” 


The basic pleadings required under the proposed rules and the Chaneery Act are 
the complaint, answer, and reply to a counterclaim contained in an answer. Other than 
an answer to a cross-claim, a third-party complaint, and an answer thereto, “no other 
pleading shall be allowed, except that the court may order a reply to an answer or a 
third-party answer.’*e On the law side in Florida it is now possible to have not only 
a replication, but also a rejoinder, a surrejoinder, a rebutter and a surrebutter." 


Both the Chancery Act and the proposed rules require the attorneys to sign pleadings 
in their individual names and provide that such signing constitutes a certificate of the 
attorney that he has read the pleading and that to the best of his knowledge and infor- 
iation there is good ground to support it, and that it is not interposed for delay.'2 


The Chancery Act and the proposed rules are similar in requirements as to the 
contents of the complaint. The Chancery Act states that the complaint shall contain 
= . a short and simple statement of the ultimate facts upon which the plaintiff asks 
reliet, omitting any statement of evidence.”'*? The proposed rules use the term “claim” 
instead of the expression “ultimate facts” in an ffort to avoid the distinction between 
allegations which are in the form of ultimate or operative facts and those which are 
in the form of legal conclusions..4 Both allow demand for relief in the alternative,'s 
and permit amendment of the complaint as of course before answer's and provide that 
the court may allow amendments at any time in furtherance of justice.” 


Some lawyers have indicated doubts concerning what has been referred to as the 
“imphed consent” doctrine under Rule 15 (b).*8— This rule is applicable to the situation 
in which the parties have tried the case as if an issue were involved and they, therefore, 
were fully appraised of the actual issue, whether or not it was presented by the plead- 
ings.'? But if such amendment to conform to the proof would take the opposite party 
by surprise, then it could not be true that such issue was tried by the implied consent of 
that party and the amendment would not be allowed,2° at least without a continuance 
to enable the objecting party to meet the evidence under such amendment. Even on the 


law side in Florida it has been held that there can be an amendment to conform to proof 
after verdict.2' 


9. Rule 7(a); ef. Chan. Act ss. 28, 34, 37. 

10. Rule 7(a). 

11. Fla. C. G. L. 1927, ss. 4315, 4334; see Hartford Fire Ins. Co. v. Redding, 47 Fla. 228, 37 
So. 62 (1904); Lee v. Sovereign Camp, W O. W., 113 Fla. 472, 152 So. 17 )1934). 

12. Rule 11; ef. Chan. Act s. 7. 

13. Chan. Act s.28. 

14. Rule 8(a). See Moore’s Federal Practice (1988) 546-556. 

15. Rule 8(a); ef. Chan. Act s.28. 

16. Rule 15(a); ef. Chan. Act s.29. Rule 15(a) extends to other pleadings than the com- 
plaint: “A party may amend his pleading once as a matter of course at any time be- 
fore a responsive pleading is served...” 

17. Rule 15 is more specific concerning allowance of amendments than is Chan. Act s.26. 
Rule 15(d) and Chan. Act s.27 are similar relative to pleadinf supplementary matters 
which occur after a prior pleading, or of which the pleader was ignorant at the time of 
the prior pleading. 

18. See F. R. Wells, “Implied Consent” under New Federal Rules, 13 Fla. L. J. 18 (1939). 

19. Moore’s Federal Practice (1939) 808; e.g., see Davis vv. Gates, 235 Fed. 192 (D. C. M. D. 
Pa. 1916)—_both parties introduced evidence on the existence of fraud although froud 
was not alleged in any pleading; held, amendment allowed to conform to evidence. 

20 Helfhat v. Whitehouse, 258 N. Y. 274, 179 N. E. 493 (1932); Gamble v. Brown, 29 F.(2d) 
366, 378 (C. C.A. 4th, 1928). 

21. Fla. C. G. L. 1927, s.4295; Burt v. Fla. So. Ry. Co., 43 Fla, 339, 31 So, 365 (1901); Carroll 
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The Chancery Act and the proposed rule as to the answer are similar, both requiring 
that defendant in his answer shall in short and simple terms set out his defense to each 
claim asserted in the complaint.22 These are to be contrasted with the technical distine- 
tions between “non assumpsit” and “never was indebted” made necessary under the Florida 
common practice law?? and the technical distinctions as to issues raised by “not guilty” 
pleas in tort actions.24 Indeed, it is to be noted that the Florida Supreme Court in Com- 
mon Law Rule 26 has abolished the pleas of “non assumpsit” and “never was indebted” 
in actions on bills of exchange and promissory notes and requires specifie denial of matter 
of fact. There are other situations in which, in piece-meal fashion, certain defects in the 
old common law rules have been rectified in Florida: illegality of consideration for a con- 
tract must be specially pleaded ;25 the non est factum plea no longer raises the issue that 
the document is void ;7¢ and the plea of nil debit has been abolished.2”7_ Such specific chang- 
es in the common law practice are merely efforts to arrive, in certain specialized instances, 
at simpler and more accurate defensive pleadings so as to appraise the plaintiff and the 
court of the issues to be tried. The requirement of the Chancery Act and the proposed 
rules that the answer state in short and simple terms the defenses to each elaim of the 
plaintiff is a much better method of treating these problems. 


In the manner or urging objections to the pleadings the proposed rules are quite 
similar to the Chancery Act. Both abolish demurrers and pleas and substitute a motion to 
dismiss for a demurrer.2¢ For most practical purposes the motion to dismiss is the sub- 
stitute for the demurrer, notwithstanding there may be a theoretical difference. However, 
the motion to dismiss is broader in scope than the old demurrer in that there may be 
raised by motion to dismiss, as well as by answer, not only the defense of failure to state 
a claim upon which relief can be granted, but also (1) lack of jurisdiction over the sub- 
ject-matter; (2) lack of jurisdiction over the person; (3) improper venue; (4) insuffi- 
ciency of process; and (5) insufficiency of service of process.2° But under the present 
Florida practice lack of jurisdiction over the person is raised both in law and in equity by 
special appearance and motion to quash.2" Questions of subject-matter jurisdiction are 
now raised by pleas in abatement at law although they may be pleaded with pleas in bar,32 
but in equity sch matters are raised in the answer, since pleas are abol'shed in equity.?3 
But in both law and equity such questions may be tried separately or together with the 


v. Gore, 106 Fla. 582, 143 So. 633 (1932). 
22. Rule 8(b); ef. Chan. Act s.34. 


23. C. L. Rule 25. 
24. C. L. Rules 32, 34, 35. 
25. C. L. Rule 27. 
26. C. L. Rule 28. 
27. C. L. Rule 29. 


28. Rules 7(c) and 12(b); ef. Chan. Act s.33. 

29. See Archibald v. CCurry, 191 So. 308 (Fla. 1939). Theoretical difference: motion to dis- 
miss seeks to terminate the suit by dismissal of the complaint; demurrer did not, and 
the order upon demurrer was interlocutory. See Langdell, Equity Pleading (2d ed.) 104-5. 
The court has the same power to permit an amendment of the complaint upon sustaining 
motion to dismiss that it had upon sustaining a demurrer. Chan. Act s.36; Hewitt v. Punta 
Gorda State Bank, 108 Fla. 39, 145 So. 883 (1933); Brooks v. Miami Bank & Trust Co., 116 
Fla. 589, 156 So. 757 (1934); Warren v. Tampa Mtg. Inv. Co., 112 Fla. 555, 150 So. 738 
(1933); Pohl Beauty School v. Miami, 118 Fla. 664, 159 So. 789 (1935); M. Bright Fayms 
Co. v. Broward County Port Authority, 117 Fla. 361, 158 So. 70 (1934); Wettstein v. Gil- 
bert, 105 Fla. 427, 141 So. 297 (1932). 

30. Rule 12(b). 

31. Fla. CC. G. L. 1927, s.4279: “. . . such special appearance shall operate as a general ap- 
pearance unless the defendant so filing such special appearance shall file a statement of 
the grounds of such special appearance and his motion to quash at the time of filing such 
special appearance or (on) not less than ten days before the next succeeding yule day 

..” Rorick v. Stilwell, 101 Fla. 4, 19, 133 So. 609 (1931), indicates that this statute does 
not apply in chancery, but the statute in terms applies to “any cause in any of the courts 
of the State of Florida.” 

32. Fla. C. G. L. 1927, s. 4319. 

33. Chan. Acts s.33(2). 
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merits of the case. There is no good reason for having separate statutes or rules in law 
and equity whereby jurisdictional and other procedural objections are raised; separate 
statutes and rules merely cause the lawyer and the court additional labor and confusion, 


Three other means of making procedural objections are set forth similarly in both 
the proposed rules and the Chancery Act. The first is the motion to strike redundant, 
immaterial and impertinent, or scandalous matter from a pleading.2* The second is the 
motion for a more definite statement or bill of particulars.2s Both of these motions find 
counterparts at law in the motion for compulsory amendment.%¢ The third is the motion for 
judgment on the pleadings which is similar to the Florida Chancery practice of filing a 
motion for decree on bill and answer.27_ But under the proposed rule the motion is open 
to all parties, whereas under the Chancery Act the motion for deeree on bill and answer 
is available only to the plaintiff; however, the defendant can test the sufficiency of plain- 
tiff’s reply by a motion to strike.2* On the law side the demurrer is the present counter- 
part for the motion for judgment on the pleadings as a means of attack on the sufficiency 
of any pleading of the opposite party.2* 


The Chancery Act, like the proposed rules, makes compulsory the filing of a counter- 
claim if it arises out of the transaction which is the subject-matter of the suit, and makes 
permissive the filing of a counterclaim which does not arise out of the same transaction.‘ 
However, the proposed rule is applicable to legal as well as equitable counterclaims, 
whereas the counterclaim in an equity suit in Florida must now be an equitable one. On 
the law side in Florida there is no plea of counterelaim,4? but both recoupment and set-off 
are permitted, and if a balance is found for the defendant he may have a judgment for 
such balance.*? But damages arising out of a tort cannot now be used as a set-off in a 
contract action,‘¢ and there is no requirement that demands mutually existing between the 
parties be set off, even though arising out of the same transaction or contact.¢ 


The proposed rule permitting a cross-claim against a co-party has no counterpart at 
law or in equity in Florida.* This provision aids in preventing a multiplicity of actions. 


34. Rule 12(f); ef. Chan Act s.22. 

35. Rule 12(e); ef. Chan. Act s.23. 

36. Fla. C. G. L. 1927, s.4296. 

37. Rule 12(c); ef. Chan. Act s.40. 

38. See Chan. Act ss.38, 39. 

39. Fla. C. G. L. 1927, s.4304. 

40. Rule 13(a,b); ef. Chan. Act s.35(1). 

41. Norris v. Eikenberry, 103 Fla. 104, 137 So. 128 (1931); see American Mills v. American 
Surety Co., 260 U. S. 360, 43 Sup. Ct. 149, 67 L. Ed. 306 (1922) interpyeting a similar rule 
in the former Equity Rules to require the filing of only equitable counterclaims arising 
out of the same transaction; accord, Clifton v. Tomb, 21 F.(2d) 893 (C.C.A.4th,1927). By 
pleading a legal counterclaim in the equity suit defendant waives his privilege of jury 
trial and if plaintiff also waives his privilege of jury trial, the counterclaim is maintain- 
able. _.Kooman, Fla. Chancery Pleading and Practice (1939), 237; see Norris v. Eiken- 
berry, supra; Tilton v. Horton, 103 Fla. 497, 137 So. 801, 139 So. 142 (1931); Day v. Wea- 
dock, 104 Fla. 251, 140 So. 668 (1932); Blanton v. Woodward, 107 Fla. 691, 144 So. 300 
(1932). 

Rule 13(h) allowing additional parties to be brought in if necessary for complete 
relief on a counterclaim, has its counterpart in the Chan. Act s.35(4). 

42. Delco Light Co. v. John LeRoy Hutchinson Properties, 99 Fla. 410, 128 So. 831 (1930). 

43. Fla.C. G. L. 1927, ss.4326, (1936 Supp.) s.4326(1). Recoupment is founded on same con- 
tract or transaction relied on by plaintiff. Branch v. Wilson, 12 Fla. 543 (1869); Living- 
ston v. L’Engle, 27 Fla. 502, 8 So. 728 (1891); Jarrett Lumber Co. v. Reese, 66 Fla. 317, 
63 So. 581 (1913); Deleo Light Co. v. John LeRoy Hutchinson Properties, supra note 42; 
Payne v. Nicholson, 100 Fla. 1459, 131 So. 324 (1930); Marianna Lime Products Co. v. 
McKay, 109 Fla. 275, 147 So. 264 (1933); Storrs v. Storrs, 130 Fla. 711, 178 So. 841 (1937). 

44. Hall v. Penney, 13 Fla. 621 (1871); Matthews v. Lindsay, 20 Fla. 962 (1884); Griffing 
Bros. v. Winfield, 53 Fla. 589, 43 So. 687 (1907); Brash v. Ehrman, 56 Fla. 153, 47 So. 937 
(1208); Meyer v. Fla. Discount CCorp., 112 Fla. 412, 150 So. 601 (1933). 

45. Edwards & Sayward v. Fitchner, 104 Fla. 52, 139 So. 585 (1932). 

46. Rule i3(g). 


| 
} 
| 
13 


386 FLORIDA LAW JOURNAL 


Both the Chancery Act and a proposed rule provide for intervention, but there is now 
no comparable procedure at law.47 


There is no present provision comparable to the proposed third-party practice, Pro- 
posed Rule 14 permits the defendant, either before or after answer, to move “for leave as a 
third-party plaintiff to serve a summons and complaint upon a person not a party to the 
action who is or may be liable to him or to the plaintiff for all or part of the plaintiff’s 
claim against him.” Likewise, when a counterclaim is asserted against the plaintiff, he 
may cause a third party to be brought in under the same circumstances.4® Although well 
known in admiralty practice, third-party practice has not been generally used in this 
country in law and equity prior to the new Federal Rules. “Because of its many advan- 
tages a liberal procedure with respect to it has developed in England, in the federal ad- 
miralty courts, and same American jurisdictions,’’49 


The foregoing comparison of the present and proposed Florida pleading rules and a 
comparison of the other portions of the rules indicate that there are many points of simi- 
larity between the Chancery Act and the proposed rules. Hence, the Florida practitioner 
would not have the burden of learning a system of procedure entirely unknown to him. 
Since lawyers must know the Federal Rules to practice in Federal Courts it is obvious 
that the most feasible plan of simplification of Florida practice is the adoption of the 
proposed rules. 


47. Rule 24; cf. Chan. Act. s.9. 

48. Rule 14(b). 

49. From notes of Advisory Committee on Federal Rules, appended to Rule 14. The Com- 
mittee cite English Rues under the Judicature Act (The Annual Practice, 1937) O. 16A, 

r.r.1-13; U. S. Sup CCt. Admiralty Rules (1920), Rule 56; Pa. Stat. Ann. (Purdon, 1936) tit. 
12, s.141; Wis Stat. (1935) ss.260.19, 260.20; N.Y.C.P.A. (1937) ss.193(2),211(a). 
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MUNICIPAL CHARTERS 
LILBURN R. RAILEY, Miami 


For several years the question of what to do to eliminate the necessity of having 
the legislature enact special laws granting municipal charters and amendments thereto 
has been discussed, 


The legislature as well as the general public have realized that a great part of the 
time of the legislature is taken up with this class of legislation whieh really should 
be within the province of the residents of the municipalities. 


In 1934 there was adopted an amendment to Section 24 of Article III of the Con- 
stitution providing that the legislature should by general law classify cities and towns 
according to population and provide by general law for their incorporation, Although 
this amendment was adopted six years ago nothing has been done towards carrying 
out its provision. 


The legislature has realized that to carry out the provisions of this amendment is 
impracticable and almost impossible; therefore, the question has not been settled and 
we still are faced with the necessity of the legislature consuming time which could be 
otherwise used to better advantage. 


In order to accomplish the desired purpose, I have, after considerable study and 
after examining provisions of the Constitution of other states, prepared an amendment 
which will accomplish the purpose. First I would amend ‘Section 24 of Article IIT as it 
now exists after the 1934 amendment and have this Section read as follows: 


“ARTICLE III. 


SECTION 24. The Legislature shall establish a uniform system of county gov- 
ernment.” 


I would then add to Article VIII, three sections as follows: 


SECTION 11. Any city, town or village may frame and adopt a charter for its 
own government consistent with, and subject to, the Constitution and laws of the State 
in the following manner: The legislative authorities of the municipality may provide, 
by ordinance, for submission to the voters the question: “Shall a commission be chosen 
to frame a charter?” If such ordinance becomes effective more than sixty days before 
the next municipal election such question shall be submitted at such election and if not, 
then at the next general municipal election thereafter, except as herein otherwise pro- 
vided. Such question shall also be submitted, when requested, by a petition signed by 
10% of the qualified voters of such municipality, filed with the legislative body of the 
municipality. If such petition prays for a special election and is signed by 20% of the 
qualified voters of said municipality, a special election shall be held in such municipality 
not less than sixty days, nor more than ninety days, after the filing of such petition. 
The percentage of electors required to sign any petition provided for herein shall be 
based upon the total number of electors voting at the last preceding general municipal 
election. The petition herein provided for shall be canvassed by the legislative body of 
the municipality and its determination as to the sufficiency of such petition shall be 
subject to review by the Cireuit Court on certiorari. The question of whether or not 
a commission shall be chosen to frame a new charter and the names of the electors or 
sets of names of clectors for the municipality who are candidates for the proposed eom- 
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mission shall be printed on the same ballot, but no candidate, or list of candidates, 
shall bear the name, heading or label of any political party. Candidates for the proposed 
commission shall be nominated by petition signed by not less than 2% of the qualified 
voters of such municipality and filed with the legislative body of the municipality at 
least thirty days prior to such election; provided, that in no ease shall the signature 
of more than 2000 voters be required to nominate a candidate. If a majority of the 
electors voting on the question of whether or not a charter commission shall be chosen 
to frame a charter, vote in the affirmative, then the candidates, equal to the number 
of commissioners required for such municipality, receiving the highest number of votes, 
shall constitute such commission. Any charter so framed shall be submitted to the 
electors of the municipality at an election held at a time fixed by the charter commission, 
but at least thirty days subsequent to the completion of the charter and not more than 
one year from the date of the election of such commission, The charter commission may 
provide that any part or parts of a charter so framed, specifying such part or parts, 
may be submitted to be voted upon separately and may provide any alternative section 
or article may be submitted for the choice of the voters and may be voted on separately, 
and accepted or rejected separately without prejudice to the other articles, or sections, - 
of the charter. If a charter is adopted at such election that section or article submitted 
in the alternative, which receives the greatest number of votes shall be deemed adopted. 
If any such proposed charter be approved by the majority of electors voting on the 
proposition of whether or not such charter shall be adopted it shall become the charter 
of such municipality at the time fixed therein and shall supereede and existing charter 
and amendments thereof. Duplicate certificates shall be made setting forth the charter 
adopted and its ratification which shall be signed by the mayor and clerk of the munici- 
pality and authenticated by its corporate seal, one of which certified copies shall be 
deposited in the office of the ‘Secretary of State and the other, after being recorded in 
the records of the municipality, shall be deposited among the archives of the munici- 
pality and all courts shall take judicial notice thereof. The notice for any election 
provided for in this section shall be published for at least three weeks in at least one 
newspaper published in such municipality, or if no paper is published in such muniei- 
pality, then one published in the county and which newspaper has been published con- 
tinually for fifty-two weeks next before the publication of such notice, such publication 
of such notice to be made at least once each week and on the same day of the week in 
each of said three weeks and the last publication to be not more than two weeks prior 
to the date of such election. The charter commissions shall be composed of the following 
members, to-wit: in municipalities having a population of five (5000) thousand or less, 
five (5) members; in municipalities having a population of more than five thousand 
(5000) and not more than twenty thousand (20,000) nine (9) members; in municipalities 
having a population of more than twenty thousand (20,000) thirteen (13) members. 
The population in each instance to be determined by the federal or state census, as the 
case may be, next preeding the election of said commission. The members of said com- 
mission must be resident qualified voters in the municipality for which they are elected. 


Any municipality may be abolished by a two-thirds vote of the qualified electors 
of such municipality, at an election called and held in the same manner as an election 
for a charter commission, provided however, that such abolition shall not become effective 
until the legislature of the state shall have provided for the protection of the creditors 
of such municipality. 


SECTION 12. Amendments of any municipal charter now in force or hereafter 
framed and adopted under the authority of Section 11, of Article VIII, of the Consti- 
tution may be submitted to the electors by a charter commission in the manner provided 
for the submission of a complete charter. Amendments may also be proposed by the 
legislative authorities of the municipality or by a petition of not less than 10% of the 
qualified voters in the municipality filed with the legislative body of the municipality 
setting forth such proposed amendments. The percentage of electors required to sign 
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any such petition shall be based upon the total number of electors voting at the last 
preceding general municipal election. The legislative authorities of the municipality 
shall at once provide by ordinance that any amendment so proposed shall be submitted 
to the electors at the next election held in the city not less than sixty days after its 
passage or at a special election if called for in the manner provided for in Seetion 11 
of Article VIII. Any proposed amendment submitted to the electors and approved by 
the majority of those voting thereon shall become a part of the said charter at a time 
and under the provisions fixed in such amendment and determined in the same way as 
hereinbefore provided with reference to alternative sections or articles of a complete 
charter. 


SECTION 13. The charter of no municipality now existing or hereafter created 
shall be changed, amended or adopted nor shall any municipality now existing or here- 
after created be abolished except as provided in Section 11 and 12 of Article VIIT of 
the Constitution of the State of Florida notwithstanding the provisions of Section 8 of 
Article VIII of the Constitution of the State of Florida and no special or loeal laws 
incorporating municipalities providing for the government, jurisdiction, powers, duties 
and privileges of municipalities shall be passed by the legislature, notwithstanding the 
provisions of section 20 of Article III] of the Constitution of the State of Florida. 


In considering the matter it is necessary to take into consideration at least three 
sections and two articles of our Constitution bearing upon municipalities; Section 20 
of Article IIT which has to do with the passage of special loeal laws... . “regulating 
the jurisdiction and duties of any class of officers except municipal officers,” or “regu- 
lating the practise of courts of justice except municipal courts.” 


Section 8 of Article VIII provides .... “The legislature shall have power to 
establish and to abolish municipalities, to provide for their government, to prescribe their 
jurisdiction and duties and to alter or amend the same at any time.” These provisions 
of the Constitution, I believe, will be taken care of by Section 13 above which I propose 
to add to Articie VITI. 


The proposed amendments would not prevent municipalities from being organized 
under the general law as it now is, without legislative intervention, but it would prevent 
the legislature from taking any action to change or alter its charter after it was once 
organized under the present general law and would leave all further steps up to the 
electors residing in the municipality. 


In 1915 the legislature attempted to aecomplish the purpose which I am suggesting 
by these proposed amendments. 


The legislature at that time enacted Chapter 6940 which authorized municipalities 
to elect a charter commission and frame their own charter submitting it to the people 
for a vote. The City of Lakeland adopted a charter under the provisions of the chapter, 
It was attacked and the ‘Supreme Court held that the Act was unconstitutional. 


The City of Miami also adopted a charter under the 1915 Act and when the Supreme 
Court declared the Act unconstitutional Miami submitted the Charter to the legislature 
and it was reenacted. Nevertheless, the charter under which the City of Miami is now 
operating under is the charter which was proposed by a charter commission appointed 
under the 1915 Act, with the exception of some few amendments made thereto by the 
legislature since. I had the honor to be a member of the commission which framed 
the charter. 


I can see no reason why the citizens of a municipality should not be allowed to 
adopt their own charter, subject of course, to the provisions that the charter shall not 
conflict with the Constitution and laws of the State or of the United States. 


I find that similar provisions are contained in the charter of the State of Missouri 
and have worked very satisfactorily. 


i 
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LEGISLATURE HAS NO POWER IN 
PROCEDURAL FIELD* 


By JOWUN HW. WIGMORE 


It is high time to raise a constitutional question which has long remained in 
abeyance. We assert that the legislature (federal or state) exceeds its constitutional 
power when it attempts to impose upon the judiciary any rules for the dispatch of 
the judiciary’s duties; and that therefore all legislatively declared rules for procedure, 
civil or criminal, in the courts, are void, except such as are expressly stated in the Con- 
stitution. 


This proposition we found on two bases: first, logie, as deduced from the consti- 
tutional terms; and secondly, policy, as verified by experience, 


Legal Logic. The federal Constitution provides (Art. I, See, 1) that “all legis- 
lative powers herein granted shall be vested in a Congress”; it further (See. 8) enum- 
erates those powers, and in the judiciary field the only portion of power granted is 
(clause 9) “to establish tribunals inferior to the ‘Supreme Court.” Then in Art. ITI, 
See. 1, it provides that “the judicial power of the United States shall be vested in one 
Supreme Court and in such inferior courts as the Congress shall from time to time 
ordain and establish.” And in See. 2, distinguishing original and appellate jurisdiction, 
it permits “such exceptions and such regulations as the Congress shall make.” And in 
See. 3 it permits Congress to define the place of trial for a crime not committed within 
any state. 


Henee, all judiciary power, except the definition of certain parts of jurisdiction 
and the place of criminal trials, is in the judiciary, not in the legislature. That general 
power is a power to do all that courts have to do, i.e., a power to regulate their own 
procedure. 


The Illinois constitution is explicit: “The powers of the government of this state 
are divided into three distinet departments—the legislative, executive and judicial; and 
no person, or collection of persons, being one of these departments, shall exercise any 
power properly belonging to either of the others, except as hereinafter expressly directed 
and permitted.” (Art. III). The general assembly (Art. TV, See. 22) is then forbidden 
to “pass local or special laws in any of the following enumerated cases,” which inelude 
“regulating the practice in courts of justice,” and “summoning or impaneling grand 
or petit juries.” This does not grant a power, except by implication. But implication 
does not help, because Art. III forbids either department to exercise any other depart- 
ment’s power except as “herinafter expressly directed and permitted.” Moreover, the 
implication would conflict with the express provision of the later Art. III, See. 1: “The 
judicial power, except as in this article is otherwise provided, shall be vested in one 
Supreme Court,” ete., ete. In Sec. 29, it is further provided that “all laws relating to 
courts shall be general and of uniform operation, and the organization, jurisdiction, 
powers, proceedings, and practice, of all courts of the same class or grade, so far as 
regulated by law, . . . shall be uniform”; but of course the word “law” includes judicial 
law as well as legislative law, and transfers no power from the judiciary to the legislature. 


* This editorial first appeared in Ill. Law Review, 23, 276, under the title “All Legislative 
Rules for Judiciary Procedure are Void Constitutionally.” 
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Both constitutions provide that “each house may (or shall) determine the rules of 
its proceedings.” But this is put in only to make each branch of the legislature inde- 
pendent of the other. Does any one suppose for a momnt, if that sentence had not 
been found in the constitution, that the judiciary could arrogate the right to make or 
to control the legislature’s rules of proceedings? If not, then the silence of the consti- 
tuiion, in the judiciary article, as to judiciary’s rules, cannot be made a ground for 
the legislature to reach over its boundarics and attempt to regulate for the judiciary 
the rules of its proceedings. 


The truth is that the legislature has no more constitutional business to dietate the 
procedure of the judiciary than the judiciary has to dictate the procedure of the legis- 
lature. 

IL. 


Policy. Rules of procedure (or, practice—whichever one pleases to eall it) are 
much more competently determined and formulated by the judiciary than by the legis- 
lature. This is for several reasons: 

1. The judiciary knows the needs better than does the legislature. Procedure is 
simply the way in which the judiciary performs its duties and exercises its powers. 
All the judges have been practitioners; they understad the point of view of client, prac- 
titioner, and judge. Under the judicial council system they avail themselves of the 
experience of all practitioners. Their knowledge of the subjeet is the best. 


2. The judiciary is as nearly disinterested as any coneeivable body could be. In 
so far as its members may have some bias as judges, it is counteracted by the professional 
opinion of the bar. 


3. The legislature has an inferior grade of knowledge. Its most qualified group is 
the judiciary committee; but the members of this committee, though lawyers, are not 
seleeted for their special knowledge of procedure, That committee in no sense represents 
the best knowledge—as experience shows—becomes the catspaw of a few intriguing 
lawyers, who from time to time secure an alteration of rules of procedure to serve 
selfish ends or to vent petty spite or to embody some personal narrow view. 


5. The legislature, amidst the pressure of current political problems, and because 
of its slow-moving machinery, amends the rules of procedure only spasmodieally and 
tardily. Many other subjects have the right of way in the legislature; but this subject 
can always have the right of way with the judiciary. 


6. The legislature, because its attention to procedure is casual only, amends the 
rules with patches only. These patches are never complete topics and are often ineon- 
sistent or defective or otherwise imperfect. 


Legal logic, then, is supported by practieal policy. The logie which inexorably points 
to the judiciary power as the sole constitutional power to make rules of procedure for 
the practice of the courts is not a dictrinaire logic. It is supported by sound policy and 
practical experience. 


Why, then, will not some courageous counsel take an early opportunity to assert 
before a Supreme Court the following propositions of law: 


1. All rules of procedure in courts, not expressly or impliedly preseribed by the 
constitution, fall under the judiciary power, for the purpose of making or changing them. 


2. All rules of procedure made by a Supreme Court are valid, notwithstanding 
any enactment of the legislature that may be inconsistent. 


3. All rules of procedure declared by the legislature are yoid, and have only such 
effect as the comity of the judiciary may give by following them in the absence of any 
rule made by the judiciary—Journal of American Judicature Society. 
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COMPARISONS ARE ODIOUS — BUT NECESSARY 


By ETHEL ERNEST MURRELL 


Miami, Florida 


“Modern Laws for Moderns,” is a slogan which might well be adopted by the 
American Bar. To base 1940 decisions upon Elizabethan precedent, is as ridiculous, 
and may eventually prove to be logically as inadequate, as was the tragic failure of 
the Democracies to see the need for modern armaments and mechanization before it was 
too late. 


A discussion of antiquated precent invariably leads to mention of the married 
women’s law of Florida. This inevitably raises the question: “Tow do other states and 
jurisdictions deal with married women and their rights?” Research reveals the following 
salient comparisons. 


Under the heading of PROPERTY, we find that the law makes no distinetion 
between husband and wife in regard to their ability to acquire and own property. 


ESTATES BY ENTIRETY created by a deed, or devise, to the husband and wife, 
are recognized in 14 states, the District of Columbia, and Alaska. 


In 40 states, the District of Columbia, Alaska, Hawaii, and the Virgin Islands, 
husband and wife may hold property jointly, or in common. 


Fight states of the Union, including Guam, the Canal Zone, Puerto Rico, and the 
Phillipine Islands, subscribe to the system of COMMUNITY PROPERTY. Though the 
husband controls the community property, the wife must join in his deed in six of 
these states. 


In six community property states, Puerto Rico, Canal Zone, and Guam, husband 
and wife each control and manage his, or her, separate property. Each may dispose of 
it without the other’s joindure. The husband may dispose of community PERSONAL 
property, but must be joined by his wife in deeds and mortgages affeeting REAL 
ESTATE. 


Texas, Louisiana, and the Phillipine Islands tie the wife’s hands in regard to her 
separate property, as well as that property which is community. 


In 27 states and the Virgin Islands, husband and wife both may manage and control 
his, or her, separate property. They each may dispose of it freely, and are limited to 
the same extent in their inability to defeat the statutory share, curtesy, or dower interest 
of the other. 


Ten jurisdictions give the husband the complete control of HIS PROPERTY, real 
and personal. He may freely dispose of it, with one exception: He may not alienate 
real property and exelude his wife’s dower right, without her joindure. In these same 
jurisdictions, the wife, likewise, manages HER PROPERTY without joindure, or consent, 
of her husband. She may dispose of it freely, without her husband’s joindure. His curtesy 
interest in her realty has no protection. 


In Merrill versus Adkins, 180 So. 41, the Supreme Court of Florida says: “A hus- 
hand, by marriage, acquires during coverture the usufruct of all the realty which his 
wife has in fee simple, fee tail, or for life, and has the further right to reduce wife’s 
chattels and wpon her chose in action in husband’s own name, and to dispose of wife’s 
personalty as husband may see fit.” 
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Five states require the husband’s joindure before a wife may alienate real property. 
These same states, however, grant her the full management and control of it. 


One of the chief bones of contention among Florida lawyers is the wife’s inability 
to CONTRACT. The Constitution of Florida euts six gateways through the blank wall 
of the common law, granting the married woman six exits from her medieval inability 
to contract regarding her own property. (Lerch versus Barnes, 54 So. 763), Let us 
see how other jurisdictions have attacked this matter: 


In 27 states, the District of Columbia, Alaska, and the Virgin Islands, husband 
and wife have equal general rights to contract. 


In 18 states, the Canal Zone, Phillipine Islands, Puerto Rico, and Guam, a wife 
may contract in regard to ler separate property. 


Five states inhibit the wife from acting as a surety. 


Hawaii joins New Hampshire, Vermont, Massachusetts, and Florida in forbidding 
a husband and wife to contract together. 


In. Georgia, a wife may not transfer her property as security for her husband’s 
debts, nor sell him property, but she may give it to him, 


In Nebraska, wives are forbidden to bind themselves by any covenant in joint deeds 
with their husbands. 


In Florida, a wife may not SUE, or BE SUED, without her husband’s joindure. 
Yet in 41 states, the District of Columbia, Alaska, Hawaii, the Canal Zone, the Virgin 
Islands, and in Guam, the law makes no distinetion between husband and wife in respect 
to their right to sue, and be sued. An exception is Hawaii, where husband and wife 
are authorized to sue each other, only through a next friend, except in divoree actions. 


Nine jurisdictions distinguish between husband and wife’s right to sue, and be sued, 
as follows: 


In Idaho, Nevada, Arizona, Washington, the Phillipine Islands, and Puerto Rico, 
a wife may sue, or be sued, alone in actions as regards HER SEPARATE PROPERTY. 
Bear in mind that these six jurisdictions subscribe to community property. 


In Georgia, a wife may not sue for her earnings, unless she is living apart from 
her husband, or he has consented to her having the use of her own earnings. 


In Texas, a husband may not sue alone for the recovery of his wife’s separate 
property. In suits against the wife, the husband must be joined. 


Florida is among these jurisdictions which distinguish between husband and wife 
at the bar of justice. 


In 48 jurisdictions, the law makes no distinction between a husband and wife in 
regards to LIABILITY FOR TORTS. The husband is no longer responsible for his 


wife’s wrongful acts, unless she commits them by his command, or in his business. 


Idaho, Mississippi, Nevada, New Mexico, and Puerto Rico have no specifie statutes 
which make the wife alone liable for her wrongful acts. 


In Florida, a husband must be joined in tort actions, and although the wife’s 
separate property is liable for damages, so is his property, and their joint property, 
should her separate property fail to suffice. 


It is interesting to note that men or women may be appointed GUARDIANS OF 


MINORS in 46 states, the Distriet of Columbia, the Territories, Phillipine Islands, and 
Guam. 
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In Louisiana, Oregon, and Puerto Rico, men are preferred to women of the same 
degree of relationship. 


In Puerto Rico, not only are the men of the family preferred to women, but if 
the guardianship should devolve upon a grandmother, the paternal grandmother would 
be chosen before the maternal grandmother. 


The law makes no distinction between men and women with regard to their right 
to ENTER THE PROFESSIONS, but only in 44 states, the District of Columbia, 
and all of the Territories, except the Phillipine Islands, do they have the right te HOLD 
ALL PUBLIC OFFICES. 


In Mississippi, for example, a ‘Superintendent of Banks must be a man of good 
character. The Oklahoma state Constitution provides that the Governor, Lieutenant Gov- 
ernor, Secretary of State, Attorney General, State Treasurer, Superintendent of Public 
Instruction, State Examiners, and State Inspectors, must be male citizens. In Wisconsin, 
women may not serve as clerks to a Legislative Committee, or in any other capacity 
as employees of State Legislature. 


Men only may SERVE ON JURIES in 27 states, Hawaii, and Puerto Rico. Both 
men and women are allowed to serve on Juries in 14 jurisdictions, but for women the 
service is permissive, and for men it is mandatory. Men and women serve on Juries on 
an equal plane in nine states, and the Virgin Islands. 


In 39 jurisdictions we find no distinctions made between the rights of men and 
women to act as EXECUTORS or ADMINISTRATORS. 


In 26 states, including the District of Columbia, DOWER RIGHT still exists in 
favor of the wife. Eight states, as mentioned before, subscribe to the Community Prop- 
erty Act, wherein either husband or wife may will away half of tie community property. 
The other half goes to the surviving, spouse. 


In 22 states, a widow is entitled to her one-third or more dower in her deceased 
husband’s realty. In New Jersey, Oregon, and Kansas, a women is entitled to one- 
half dower. Of the 23 states where dower has been abolished, 17 provide that a wife 
may not be defeated of her statutory rights by will. 


Research reveals that every state in the Union, including the District of Columbia, 
provides a remedy for NON-SUPPORT. In at least 34 states, a husband may _ be 
criminally prosecuted, even as in Florida, if he deserts his wife and minor children. 


In Minnesota, deserting husbands not only are imprisoned, but are put to work 
on the roads. Their earnings go toward the support of their wives and children. 


Six states have statutes making the husband and wife equally liable for necessities 
for home and minor children. 


This brings us to the subject of ALIMONY. In 18 states, the District of Columbia, 
and the Canal Zone, a husband may be required to pay alimony whether the divorce 
was granted for his, or for the wife’s fault. In seven states, the law makes no distinetion 
between a husband and his wife with regard to the right to receive support during the 
divorce proceedings. In 16 states, Hawaii, Puerto Rico, and Guam, the husband may 
be required to pay alimony only if the wife obtained the divorce, because of his fault. 
She will not be required to support him, even though he obtained the divorce for her 
fault. 


In 13 states, the Territories and the Virgin Islands, either husband or wife may 
be required to contribute to the support of the other. Vermont, Pennsylvania, Hawaii, 
and Connecticut grant alimony to either when the grounds for divorce is insanity. 
In North Carolina, neither husband nor wife is required to contribute to the support 
of the other, unless the divorce was obtained after ten years of a legal separation, in 
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which alimony had been paid to the wife. There is no provision for permanent alimony 
in the divorce laws of the Phillipine Islands, nor of Texas, but a Court may order either 
husband or wife to pay for the support of minor children. 


This article has not touched upon that branch of law which stands the most in 
need of uniformity, namely: the divorcee law. It varies so widely in the different states 
as to cause suffering and confusion. 


It is time the generals and the lawyers left precedent and confusing tradition to 
the historians and archeologists. However great may be the wisdom of our aneestors, 
we should modify our mode of thinking to suit the structure of our own age. Only 
through modernization of the law will we be able to unify and clarify it. 


Like Edward Arlington Robinson’s famous character, Miniver Cheevy, lawyers are 
inclined to wrap their living thoughts around the spool of musty precedent. You re- 
member : 


Miniver sighed for what was not, 

And dreamed, and rested from his labors; 
He dreamed of Thebes and Camelot. 
And Priam’s neighbors. 


Miniver cursed the commonplace 
And eyed a khaki suit with loathing; 
He missed the medieval grace 

Of iron clothing. 


Miniver Cheevy born too late, 

Seratched his head and kept on thinking. 
Miniver coughed and ealled it fate 
And kept on drinking, 
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INSTITUTE FOR ATTORNEYS-AT-LAW 
Including 
NEGLIGENCE, WORKMEN’S COMPENSATION, DIVORCE 
and 
TAX PROBLEMS 


December 6-7, 1940 Campus, Stetson University 


ADMINISTRATIVE OFFICERS 


W. S. Allen, President of ‘Stetson University 
Paul E. Raymond, Dean, Stetson University College of Law 


SPONSORS 
Florida State Bar Association College of Law, University of Florida 
J. Velma Keen, President Harry R. Trusler, Dean 
John Dickinson, Secretary 
College of Law, Stetson University School of Law, University of Miami 
Paul E. Raymond, Dean R. A. Rasco, Dean 


INSTRUCTORS AND LECTURERS 


Warren L. Jones, Attorney-at-Law, Jacksonville, Chairman, Institute Faculty. 
Edward F. Colladay, Tax Specialist, Washington, D. C. 

Alfred A. Green, Attorney-at-Law, Daytona Beach. 

William J. Hester, Professor of Law, Miami University. 

Thomas J. Lambert, Professor of Law, Stetson University. 

Maleolm McDermott, Professor of Law, Duke University. 

John E. Mathews, Attorney-at-Law, Jacksonville. 

Harry R. Trusler, Dean, College of Law, University of Florida. 


ROUND TABLE DISCUSSION 


At the conclusion of each lecture there will be a round table discussion on the 
subject covered by the lecture. Written questions may be submitted by persons in 
attendance. 


REGISTRATION 


A registration fee of $2.50 will be paid by each person registering for the institute. 
While registration may be made on the opening day of the short course, advance regis- 
tration is urged. Address Paul E, Raymond, Dean, College of Law, Stetson University, 
DeLand, Florida. 


HEADQUARTERS 


The College Arms Hotel, one of the finest hotels in Florida, will be the headquarters 
for the Institute. Rates will be: Double rooms $4.00 per day; ‘Single rooms $2.50 per 
day. Anyone wishing to make a reservation should notify Dean Paul E. Raymond, 
Stetson University, College of Law, DeLand, Florida. 


The well-known College Arms golf course will be available gratis during the Insti- 
tute to all in attendance. 


Institute enrollees may have their meals at the University Commons. The Cafeteria 
is in charge of a graduate dietician, and the food is well selected and attractively served. 
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EXECUTIVE COUNCIL MEETING 


The meeting of the Florida State Bar Association Exeeutive Council will be held 
on Thursday, December 5, at the College Arms Hotel. 


CONFERENCE OF BAR DELEGATES 


The Conference of Bar Delegates will be held on Thursday, December 5, in the 
Stover Little Theatre. 


PROGRAM 


THURSDAY, DEC. 5 


CONFERENCE OF DELEGATES 


Report of Committee on Unification of the Bar ~~~ G. L. Reeves, Chairman 


Report for Legal Institute Committee ~-.-... _____- Warren Jones, Chairman 
Report of Committee on Legal Edueation and 


Report of Committee on Public Relations —~_~_------- Robert Milam, Chairman 
Report of Committee to Draft Legislation on 
Married Women’s Rights ---------------- Ethel Ernest Murrell, Chairman 


FRIDAY, DEC. 6 
8-9:30 am. Registration—Stover Little Theatre. 
9:30-12 m. Dean Raymond, Presiding. 


Mr. Jones, Presiding 

Substantive Law of Negligence ~_-------- Professor Thomas F. Lambert 

Trial of Nepiigenes Came Mr. John E. Mathews 

Workmen’s Compensation ~------~..------ Dean Harry R. Trusler 


2 pm. Mr. Jones, Presiding. 


Grounds, Procedure and Practical 


Problems in Divoree Cases __--..-.--..------ Mr. Alfred A, Green 
Property Rights and Custody of 

Children in Divoree Cases ___. ~------- Professor William J. Hester 
Extraterritorial Effeet of 

Divorce Deerées Professor Maleom MeDermott 


5-7 p.m. Entertainment by Volusia County Bar Association, College Arms. 
7:30 p.m. Banquet, Stetson University Commons (85¢ per plate). 
Toastmaster, Honorable William S. Fielding, St. Petersburg. 
Speakers: Honorable C. L. Waller, United ‘States District Judge. 
Honorable J. Tom Watson, Attorney General Elect. 


SATURDAY, DEC. 7 


9:30 am. Mr. Jones, Presiding. 


Tax Problems Arising Out of 
Diversity of Jurisdiction ~---__~------- Mr. Edward F. Colladay 


| | 
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EXEMPTIONS AND IMMUNITIES UNDER 
SOLDIERS’ AND SAILORS’ CIVIL ACT OF 1940 


By ED R. BENTLEY, 
Lakeland, Florida 


With thousands of men going into the 
Army and Navy under the Selective Train- 
ing and Service Act of 1940 the Bench and 
Bar will be vitally concerned with the pro- 
visions of the Act. Numerous men are 
being called from the Reserve Corps of 
hoth the Army and Navy and ordered into 
active duty. National Guard units from all 
over Florida are being mustered into Fed- 
eral Service. Many of these men have pur- 
chased motor cars, refrigerators, radios and 
other articles on the monthly payment plan. 
A great number of them are purchasers of 
homes under the FHA plan or otherwise 
obligated for installment payments, 


The Soldiers’ and Sailors’ Civil Relief 
Act of 1940 stipulates that “The benefits 
of the Soldiers’ and Sailors’ Civil Relief 
Act, approved March 8, 1918 are hereby 
extended to all persons . . . inducted under 
this Act.” However, many new provisions 
are contained in the ‘Selective Training and 
Service Act of 1940 which are not found 
in the older Act. 


The following digest of the act may 
prove helpful. 


1. Section 101 (1)—Those to Whom Ap- 
plied. “Persons in the military service” 
are defined as follows: All members of the 
Army of the United States, the United 
States Navy, the Marine Corps, the Coast 
Guard and all officers of the Public Health 
Service detailed by proper authority for 
duty either with the Army or the Navy. 
The term “military service” is defined as 
federal service on active duty with any 
branch heretofore mentioned. (The National 
Guard, inducted into the federal service, 
becomes an integral part of the Army of 
the United States.) 


2. Section 101 (2)—Period of Military 
Service Defined. The term “period of mili- 
tary service” includes the time between the 


following dates: For persons in active ser- 
vice at the date of the approval of the 
act, it begins at date of approval; for those 
entering service after date of approval, 
with the date of entering active service. It 
terminates with the date of discharge from 
active service, or of death, but in no case 
later than the final effective date of the 
act. (Section 604 of the act fixes May 15, 
1945 as the final effective date, except that, 
should the United States then be engaged 
in war, the act shall remain in foree until 
a treaty of peace is proclaimed and for 
six months thereafter.) 


3. Section 101 (3)—Those Secondarily 
Liable. Those secondarily liable under any 
right alleged to exist against a person in 
the military service shall include individ- 
uals, partnerships, corporations and any 
other forms of business associations. 


4, Section 101 (4)—Courts Defined. As 
used in the act “courts” shall include all 
courts of competent jurisdiction of the 
United States or of any State, whether or 
not a court of record. 


5. Section 102 (1)—Application of Act. 
The act is applied to all states, territories, 
the District of Columbia and to the Philip- 
pine Islands while under the sovreignty 
of the United States. 


6. Section 103 (1)—Extension of Im- 
munities. When an action against a per- 
son in the military service has been stayed, 
postponed or suspended, such stay, post- 
ponement or suspension may, in the dis- 
cretion of the court, be extended to include 
sureties, guarantors and endorsers. 


7. Section 103 (2)—Id. The court may 
also, in its discretion, when a judgment or 
decree has been vacated or set aside, in 
whole or in part, likewise vacate or set 
aside such judgment or decree as to sure- 
ties, guarantors, endorsers or others liable. 


> 


FLORIDA LAW JOURNAL 


399 


8. Section 200 (1)—General Relief. In 
case of default of appearance by the de- 
fendant, plaintiff must, before entering 
judgment, file in the court an affidavit 
showing that the defendant is not in the 
military service. 


9. Section 200 (2)—Id. Any person 
making or using such an affidavit and 


knowing it to be false, shall be punishable 
by imprisonment not to exceed one year or 
by fine not to exceed $1000, or both. 


10. Section 200 (3)—Appointment of 
Attorney. The Court may appoint an at- 
torney to represent a person in the mili- 
tary service, if the latter does not appear 
personally or by attorney, but such at- 
torney may not waive any such person’s 
rights or bind him by his aets. 


11. Section 200 (4)—After Rendition of 
Judgment. Atter judgment has been en- 
tered against a person in the military ser- 
vice, and for 30 days thereafter, if it ean 
be shown that such person was prejudiced 
in his defense by reason of such military 
service, such judgment may, upon applica- 
tion made not later than 90 days after 
termination of service, be opened by the 
court rendering it and defendant let in 
to defend. Vaeating, setting aside, or re- 
versing any judgment shall not impair 
any right or title acquired by any bona fide 
purchaser for value under such judgment. 


12. Section 201—Stauy of Action. At any 
stage of any action or proceeding in which 
a person in the military service is involved, 
whether as plaintiff or defendant, the court 
may, on application or its own motion, stay 
such action unless, in the opinion of the 
court, a defendant’s ability to conduct his 
defense is not materially affected by reason 
of such service. 


13. Section 202—Fines or Penalties Not 
to Be Imposed. When an action against 
a person in the military service is stayed, 
no fines or penalties shall accrue. 


14. Section 203—Attachments and Gar- 
nishments. The court may vacate or stay 
any attachment or garnishment of prop- 
erty, money or debts in the hands of anoth- 
er, whether before or after judgment, as 
to persons in the military service. 


15. Section 204—Broad Discretion of 
Court. This seetion is so important that 
it is quoted verbatim: “Any stay of any 
action, proceeding, attachment, or exeeu- 
tion, ordered by any court under the pro- 
visions of this Act may, except as other- 
wise provided, be ordered for the period 
of military service and three months there- 
after or any part of such period, and sub- 
ject to such terms as may be just, whether 
as to payment in installments of such 
amounts and at such times as the court 
may fix or otherwise. Where the person in 
military service is a codefendant with oth- 
ers, the plaintiff may nevertheless by leave 
of court proceed against the others.” 


16. Section 300 (1)—Evictions. No 
eviction or distress shall be made during 
the period of military service for any prem- 
ises for which agreed rent does not exceed 
$80 per month, occupied chiefly for dwell- 
ing purposes by wife, children or other 
dependants except on leave of court or 
granted in action affecting the right of 
possession. 


17. Seciion 300 (2)—Id. In any such 
action, the court may stay proceedings for 
not longer than three months unless in 
opinion of court, the ability of tenant to 
pay agreed rent is not materially affected 
by reason of military service. 


18. Section 300 (4)—Allotments for 
Rents. Secretary of War, of Navy or of 
Treasury may order allotment of pay of 
persons in military service for discharge 
of rents for premises occupied by depend- 
ants as dwelling place. 


19. Section 301 (1)—Hxecutory Land 
Contracts. Except by action of a court 
of competent jurisdiction, no vendor under 
an executory land contract, who has ac- 
cepted a deposit or installment from ven- 
dee, shall exercise any right or option to 
rescind, terminate or resume possession for 
nonpayment of any installment falling due 
during period of military service of vendee, 
exeept that such contract may, by mutual 
agreement of parties thereto, be modified, 
terminated or rescinded. 


20. Section 302 (1)—Obligations Secured 
by Mortgages, Etc. Proceedings because 
of obligations originating prior to October 
17, 1940 and secured by mortgages, trust 
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deeds or other securities in the nature of 
mortgages, upon real or personal property 
of persons in the military service, at the 
commencement of military service, may be 
stayed by court on its own motion or appli- 
cation, or the court may make other such 
disposition as may be equitable to conserve 
the interest of all parties. No sale under a 
power of sale or under a judgment entered 
upon warrant of attorney to confess judg- 
ment shall be valid if made during period 
of military service or three months there- 
after, unless upon an order previously 
granted. 


21. Section 303—Motor Vehicles, Trac- 
tors. No court shall stay a proceeding to 
repossess, or for an order for sale, of a 
motor vehicle or tractor when it is shown 
that less than 50 per cent of the purchase 
price has been paid by a person in the 
military service. However, the court may 
require plaintiff to file a bond, approved by 
the court, conditioned to indemnity de- 
fendant for loss or damage suffered there- 
by. 


22. Section 400—Insurance. This section 
and sections 401-414, inclusive, outline in 
considerable detail the powers and duties 
of the Administrator of Veterans’ Affairs 
in the payment of funds for those in the 
military service for premiums becoming 
due during such service. However, Section 
401 (1) states that sueh benefits shall be 
in “accordance with regulations whieh shall 
be preseribed by the Administrator of Vet- 


erans’ Affairs” and until these regulations 
are published, it is not possible to determine 
with any degree of accuracy what pro- 
cedures are to be followed. In brief, the 
insurance section provides that insuranée 
companies which have written policies on 
the lives of persons in the military servvice 
shall receive, from the Administrator of 
Veterans’ Affairs, when action has been 
initiated by the person in service, certifi- 
eates as security for the payment of de- 
faulted premiums and interest. It further 
provides that if the insured does not, with- 
in one year after termination of military 
service, pay the insurer past due premiums 
and interest, the policy shall lapse and 
become void. 


23. Section 500 (2)—Taxes on Real 
Property. This seetion provides that a 
person in the military service may file with 
any tax collector an affidavit showing (a) 
that a tax or assessment has been assessed ; 
(b) that the same is unpaid; and (¢) by 
reason of military service the ability of 
such person to pay such tax or assessment 
is materially affected. When such action is 
taken, no sale of such property shall be 
made to enforce the collection of such tax 
or assessment. This section also provides 
that when such tax is not paid when due, 
it shall bear a maximum rate of interest 
until paid of 6 per cent per annum, and 
that no penalty shall accrue. 


Acknowledgement is made to Lt. Col. Philip 
C. Pack, Judge Advocate General, and Michi- 
gan State Bar Journal. 
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Editorials 


The members of the Bar and particularly the special committee headed 
by Manley P. Caldwell are to be congratulated on the passage of the Sev- 
enth Justice Amendment which was adopted by 93,340 votes against 
70,071, a percentage of 57%. 


The closeness of the vote indicates that without the active work of 
the lawyers in the State, the amendment would have failed. 


For some unexplained reason some opposition developed inside the 
Court itself and in other unexpected places. 


This was an organized effort in behalf of a good cause. 


The press of Florida — country weeklies and daily newspapers — 
should receive much of the credit for the passage of the two amendments 
at the recent November election in which the Florida State Bar Association 
was much interested. Reference is made, of course, to the Seventh Judge 
authorized by one amendment and the other an amendment permitting the 
Legislature to set up a parole system in Florida. Without the cooperation 
of the press these amendments doubtlessly would have been defeated. 
Both of them represent a forward step, one of them will increase the 
capacity of our Supreme Court and speed up the conclusion of matters 
on appeal. The other will put Florida with the majority of her sister 
states in the more scientific handling of first offenders against criminal 
law. 
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State Bor (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 
J. VELMA KEEN, President JOHN DICKINSON, Secretary-Treasurer 
WARREN JONES JAMES WHITEHURST E. DIXIE BEGGS 
ED R. BENTLEY D. H. REDFEARN J. LANCE LAZONBY 


INFLUENCE OF THE ORGANIZED BAR 


At the General Election in November of 1940 the voters of Florida, by a vote of 
93,340 for and 70,071 against, adopted House Joint Resolution 54, which is the Amend- 
ment to the Constitution of Florida adding an additional or a seventh Justice to the 
Supreme Court. 


The Florida State Bar Assoe‘ation at its annual meeting in Jacksonville in’ the 
spring of 1940 endorsed the Amendment and, pursuant to that endorsement, I appointed 
a Committee, of which Mr. Manley Caldwell is Chairman, to carry on an edueational 
campaign to advise the voters of the merits of the proposed Amendment, Our Public 
Relations Committee, of which Mr. Robert Milam is Chairman, with the able assistance 
of Mr. Kenneth Ballinger, furnished state-wide publicity on the Amendment. The Presi- 
dent of each local Association was called upon to help in the campaign and they 
rendered good services. The Junior Bar Section, through its Public Relations Committee, 
of which Mr. Neil MeMullen is Chairman, and the Distriet Chairmen of the Junior Bar 
Section undertook the same task and rendered splendid services. 


Through the combined efforts of these representatives of the organized Bar the 
Amendment was adopted in the face of strong opposition. This is an important victory 
for the Organized Bar and one of which we should be justly proud. It is a clear demon- 
stration of the tremendous power of the Bar when it directs its efforts to the aceomplish- 
ment of a particular task. The adoption of the Amendment is a great step forward 
in expediting and improving the administration of justice. This is another milestone 
on the road that will bring the administration of justice into harmony with modern 
business and social life. The benefits of the Amendment will enure primarily to the 
public and these benefits will be made possible by the lawyers of Florida having led a 
campaign for the adoption of the Amendment. 


This demonstration of strength and teamwork on the part of the Bar should make 
it easier for us to accomplish many other important matters now pending, as, for 
example the adoption of the new Federal Rules ot Civil Procedure for use in the Florida 
Courts and the integration of the Bar. 


Let us express our satisfaction of accomplishment by redoubling our efforts to 
continuously improve the administration of justice for by so doing we will be dis- 
charging our duty to the public and at the same time serving our own interest. 


J. Velma Keen, President 


Florida State Bar Association 
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Junior Boar ection 


OFFICERS AND EXECUTIVE COUNCILMEN: 


J. LANCE LAZONBY, President C. C. HOWELL, JR., Secretary-Treasurer 
WILLIAM A. GILLEN RICHARD J. GARDNER W. O. MEHRTENS 
W. P. SIMMONS, Jr. BEN C. WILLIS 


DONALD K. CARROLL 


MINUTES: EXECUTIVE COUNCIL, JUNIOR BAR 
SECTION, FLORIDA STATE BAR ASSOCIATION; 
GAINESVILLE, FLORIDA; SEPTEMBER 28th, 1940 


The Exeeutive Council of the Junior Bar Section, Florida State Bar Association, 
met at 3:30 P.M., on the Saturday afternoon of September 28th, 1940, in the home of 
President J. Lance Lazonby on Hilldale Road, Gainesville, Florida. 


In attendance were: 


Members of the Couneil: J. Lanee Lazonby, Gainesville, President; Charles Cook 
Howell, Jr., Jacksonville, Seeretary-Treasurer; Donald K. Carroll, Jacksonville; Richard 
J. Gardner, Quincey; William A. Gillen, Tampa; W. O. Mehrtens, Miami; and William 
P. Simmons, Jr., Tallahassee, Councilmen. 


S. T. Dell, Jr., of Gainesville, and Hervey Yancey, of Tampa, were also present. 


After the reading and approval of the minutes of the preceding meeting, the next 
annual state-wide legal institute to be held in Florida was considered and diseussed; 
und a resolution was passed endorsing the principles of these institutes, and urging 
the Legal Institutes Committee of the Florida State Bar Association to select as the 


site of the 1940 Institute a place where the arrangements and facilities had in the past 
could be matched. 


At the behest of Councilman Donald Carroll, a motion was passed authorizing and 
directing the Section’s Publie Relations Committee to collaborate with and assist the 
corresponding committee of the American Bar Association Junior Bar Conference in 
the carrying out of its National Defense program; and the Secretary was instructed 
to transcribe and forward to Chairman Neil C. MeMullen of Tampa, this portion of 
these minutes. 


A proposed draft of the enactment permanently perpetuating the office of revisor 
was next presented for the consideration of the Council; and, after explanatory dis- 
cussion, Councilman William P. Simmons, Jr., was asked to obtain from the Attorney 
General’s Department of Statutory Revision copies of this proposed bill for distribution 
to and study by each member of the Council prior to its next meeting. 


Then, there being no further business for transaction, the meeting was declared 
adjourned at 5:30 P.M. 


Charles Cook Howell, Jr., Secretary 


Approved: J. Lance Lazonby, President. 
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Local Bor 


(Associations 


JUDICIAL CIRCUIT 


Members of the Eighth Judicial Cireuit 
met in Gainesville on November 7th and 
listened to J. B. Clements, Chief of Police 
of Gainesville, on “Fifth Column <Activi- 
ties.” 


PALM BEACH 


The Palm Beach County Bar met on 
November 8th and had as its principal 
speaker, James R. Wilson, professor of 
law at Stetson University. The subject of 
the address was “Arbitration—the Lawyer 
Unshackles Business.” 


JACKSONVILLE BAR 


The four Cireuit Judges of Duval 
County were the honor guests at a meeting 
of the Bar of that City on November 7th. 
The speaker of the oceasion was Circuit 
Judge Miles W. Lewis. Other judges pres- 
ent were DeWitt T. Gray, Bayard B. 
Shields and A. D. MeNeill. 


TAMPA-HILLSBOROUGH BAR 


Nineteen members of the Tampa and 
Hillsborough Bar Association have been 
nominated for offices to be filled at the 
annual election on December 6th. Nine will 
be selected from the nominees with the 
man receiving the highest vote becoming 
president, the second vice-president, and 
the next seven, directors. A secretary and 
treasurer will be appointed by the directors. 
Judge John R. Himes is now the president 
of the association. 


CLEARWATER 


The Clearwater Bar Association held its 
monthly meeting on November 6th, with 
Alfred P. Marshall, president, presiding. 


County Judge Jack F. White led an 
open forum on general probate practice. 


JACISONVILLE 


The Jacksonville Bar Association held its 
regular monthly meeting on October 10th 
with George P. Garrett of Orlando speak- 
ing on the subjeet, “Observations on Sub- 
stantial Justice.” The Association volun- 
teered 20 automobiles to distribute regis- 
tration forms over the city and county 
preparatory to registration under the Se- 
lective Service Act. 

Chester Bedell, president of the assoeia- 
tion, presided at the meeting. 


PALM BEACH 


The Palm Beach Bar Association held 
its regular monthly meeting on October 
10th with J. Mark Wilcox, Miami, former 
Fourth District Congressman and former 
city attorney of West Palm Beach, as the 
principal speaker. 

Mr. Wileox called upon the Bar to take 
leadership in protecting the rights of mi- 
norities. 

The meeting was presided over by R. C. 
Presseott, president. 


EIGHTH CIRCUIT 


The Bar Association of the Eighth Ju- 
dicial Cireuit held its monthly meeting on 
October 10th and inducted Barton T, Doug- 
las as its new president succeeding W. B. 
Watson, Jr. Other officers installed were 
Joe Jenkins, vice-president, and Clark 
Gourley, secretary-treasurer. 


MARION COUNTY 


The Marion County Bar Association has 
elected its new officers -as follows: Frank 
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R. Green, president; D. R. Smith, vice- 
president; and John Marshall Green, see- 
retary. W. E. Smith is the retiring presi- 
dent. 


ORANGE COUNTY 


The Orange County Bar Association 
were hosts to an important meeting of the 
Florida State Bar Committee on probate 
and estate taxation on November 12th. Ad- 
dresses were made at the meeting by Hon- 
orable Dean Slagle, “Streamlining the 
Lawyer,” and Honorable Howe P. Cochran, 
“Minimizing Estate Taxes,” and Eldridge 
Hart of Winter Park on “Trusts and Estate 
Taxation.” The Committee consists of the 
following: 


A. W. Brubaker, Lancaster, Pa.; Henry 
H. Cole, Tampa; J. H. Shands, Jackson- 
ville; Harry C. Shubb, St. Petersburg; 
Preston G. Prevatt, Miami; Tyrus A. Nor- 
wood, Assistant Attorney General, Talla- 
hassee; Cecil Byrd, Ft. Lauderdale; and 
Eldridge Hart, Winter Park, chairman of 
the committee. 


LEGAL AID GROUP MEETS 


The National Association of Legal Aid 
Organizations met in Jacksonville on Oc- 
tober 31st for a two day conference. Chester 
Bedell, president of the Jacksonville Bar 
Association and M. G. Boyee, executive 
seeretary of the Duval County Legal Aid 
Association, were speakers before the con- 
ference. 


LEGAL FAMILY ADMITTED 


The father, two sons and a wife of one 
of the sons, all of Jacksonville, were ad- 
mitted to practice before the United States 
Supreme Court on October 21st. They were 
Edgar W. Waybright, former Duval Coun- 
ty member of the State Senate; Mr. and 
Mrs. Edgar W. Waybright, Jr., and Roger 
J. Waybright. 


These Florida lawyers were presented to 
the Court by Linton M. Collins, a former 
member of the Florida Bar and now as- 
sistant attorney general of the United 
States. 


Briefs of Supreme Court 
Available 


The Capital Services, Room 205 Capitol 
Square Building, has inaugurated a service 
to give to the lawyers of the State brief 
Supreme Court reports within a few days 
after opinions have been filed. This report 
will also carry the calendar for oral argu- 
ments for the next succeeding week. Opin- 
ions of the Attorney General and perhaps 
other of the Boards will be contained in 
the service. 


The Capital Services advertises to furnish 
fiseal reports, statisties, governmental in- 
formation and will maintain a clipping 
burean. 


CHANGES IN LAW FIRMS 


The firm of Herman and Mehlman of 
West Palm Beach has announced dissolu- 
tion, Mr. Herman and Mr. Mehlman prac- 
ticing separately in the Comeau Building. 


LAW EXAMINERS APPOINTED 


Francis P. Whitehair of DeLand has 
been appointed by Governor Cone to sue- 
ceed A, A. Green of Daytona Beach as a 
member of the State Board of Law Exami- 
ners. The Governor also re-appointed the 
following : 

D. Neil Ferguson of Ocala; N. Vernon 
Hawthorne of Miami; Winder H. Surrency 
of Sarasota and George P. Rainey of Tam- 
pa. Mr. Surreney succeeds Sam H. Mann, 
Jr., of St. Petersburg. 


Life’s Records Closed 


James Edwin Futch, prominent DeLand 
attorney and for a number of years a 
professor of law at Stetson University, 
died at his home on October 25th at the 
age of 73. 

He was a member of the Volusia County 
and the Florida State Bar Associations and 
had practiced law in DeLand since 1926 
when he left Stetson University to join 
the law firm of Searlett, Jordon, Futch 
and Fielding. 

Mr. Futch was born at Lake Butler and 
began the practice of law at Starke. 


= 
a 


406 FLORIDA LAW JOURNAL 


Law Luminaries Convene 
at Stetson 


To the order of a “Bill of Complaint,” 
some half-hundred lawyers of the state 
met once again for their annual home- 
coming breakfast at Stetson University in 
DeLand. Due to previous engagements and 
unexpected occurrences, many of the alumni 
were not able to attend the P. A. D. break- 
fast, so loved for what it represents and 
what it has represented for many years in 
the past. Held at the DeLand Chamber of 
Commerce building, November second at 
seven fifteen, Justice Carl O. Teague turned 
the program over to the toastmaster, Amory 
Underhill, who greeted the returning alumni 
and friends. A moment of respectful silence 
was paid to the late Carey D. Landis and 
the late J. E. Futch, both prominent law- 
vers of the state, who died giving their 
all to the legal profession. Mr. Toastmaster 
Underhill requested, and it was done, that 
‘ach one present rise and state is name 
and place of residence so that there could 
be no confusion as to each one’s identifi- 
cation. 


The first tap of the toastmaster’s spoon 
brought a greeting from the Hon. Lewis 
H, Tribble, former dean of the Stetson 
Law School, who expressed his pleasure 
in being back among his old friends. Dean, 
as he is still known to thousands all over 
the country, in telling of his work on the 
revision of the Florida Statutes, promised 
that they would be completed on time. As 
the spoon of Brother Underhill fell again, 
a new brother arose in our midst, as a 
brother in P. A. D., for the first time. It 
was brother D. Neil Ferguson, of the ‘State 
Board of Law Examiners, who was inducted 
into Brewer Chapter on Friday night, No- 
vember first. Although he has been a friend 
to all who were present for many years, 
he had never been formally a brother, but 
now that the necessary formality was spent, 
‘ach member looked at him with real broth- 
erly affection, and listened eagerly to grasp 
some of the subtle philosophy of life which 
made him the personage that he is. 


Among the other speakers were Paul E. 
Raymond, Dean of the Stetson Law School, 
Judge Millard Smith of Titusville, and 
Judge Ollie Edmunds ot Jacksonville. As 


the homecoming theme was “Stetson Looks 
Backward,” each speaker recalled incidents 
and occasions experienced in the days when 
they were in Stetson, each gave a bit of 
humor to the assemblage, each gave some 
advice for us to retain. Mr. Toastmaster 
Underhill requested members present con- 
vey the best wishes of the Chapter to those 
who were unable to come. At this chain of 
events the program was turned back to 
Justice Teague, who expressed his grati- 
tude to all those attending and extended an 
ever-present invitation to come home to 
their alma mater, whenever their duties 
would so allow. 


Wallace R. Smith, 
srewer Chapter, P. A. D. 


Legal Institutes Held 


The legal institute for the ‘Society of 
the First Judicial Cireuit was held in Pen- 
sacola on November 15th, with John T. 
Wiggington of Milton presiding. The in- 
structors in the session were Albert B. 
Bernstein of Miami, who handled “Tax 
Titles” and Lucien H. Boggs, Jacksonville, 
on “Mechanies Liens.” J. Velma Keen, state 
president, was also present. 


The lawyers of the Second Judicial Cir- 
cuit held a legal institute at Wakulla 
Springs on November 16th, Federal Judge 
Louie W. Strum discussed the new federal 
rules and Albert B. Bernstein of Miami 
talked on “Tax Titles in Florida.” At the 
evening meeting Captain Eddie Ricken- 
backer, president of Eastern Air Lines, 
was the speaker. 


PRESIDENT KEEN GETS AROUND 


President J. Velma Keen, in addition to 
attending the various Circuit institutes, has 
been making many appearances before 
Service Clubs. On November 10th he was 
the speaker before the Exchange Club of 
Daytona Beach on “Origin of American 
Democracy.” 
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OFFICERS—RESIGNATION—NECESSITY OF ACCEPTANCE—Caswell, a constable, was 
suspended from office for malfeasance, and the governor appointed Lunsford to fill the office. 
Sometime later Caswell sent a written resignation to the governor. The resignation stated it 
was effective on the day of its date. A day after the resignation, but one day before its 
acceptance by the governor, an electicn was held and Grice was elected to fill the constable’s 
office. The State brings quo warranto to oust Lunsford and Grice as alleged usurpers of the 
office. Held, that the election of Grice was not legal as no vacancy existed at that time 
because the resignation did not become effective until accepted, but that Lunsford held over 
under Art. 16, sec. 14 of the Florida Constitution. Ouster granted as to Grice, withheld as to 
Lunsford. State v. Lunsford, 192 So. 485 (Fla. 1939). 


Although there is a statutory declaration that an office becomes vacant upon resignation, 
the statute fails to prescribe the essential elements for an effective resignation.: Therefore, 
in nullifying the election, the court relied almost entirely upon the majority common law 
rule that the resignation of a public officer does not become effective until acceptance.z 

Underlying this rule are the beliefs that public office constitutes a burden,3 and that 
to permit a public officer to divest himself of his official capacity by his own act might 
jeopardize performance of public functions. In opposition to the majority view, a number 
of courts have held that a resignation becomes effective and a vacancy is created as soon 
as the resignation is tendered. Cases taking this latter view have relied almost entirely 
upon dictum in United States v. Wright,s a decision practically overruled by the case of 
Thompson y. United States. When it is properly applied for the purpose of keeping an 
officer from avoiding the duties of his office to the detriment of the public interests, there 
can be little doubt that the majority rule, requiring acceptance, will have a beneficent and 
satisfactory operation. Also, for this purpose it seems proper to hold that under statute 
similar to that of Florida the majority common law rule remains unchanged.? In the instant 
case, however, the reasons for the rule appear to be lacking, and the desirability of applying 
it on the state of facts involved might well be doubted. As the rule was applied by the 
majority of the court, it did not protect the public against the officer, but rather nullified 
a public election which would otherwise have been valid and thereby placed upon the public 
unnecessary expense. Also, the officer involved had previously been suspended so that 
immediate effect could have been given his resignation without in any way hurting the public. 
It is the belief of the writer that the court might well have reasoned from earlier Florida 
casess to reach a different conclusion. From the standpoint of the social and public interest, 
the dissenting opinion of Justice Brown, which would relate the resignation back to the 
date it was made, would seem to be preferable to the position taken by the majority of the 
court. Although the majority common law rule is well founded, and its acceptance in a 
proper case is to be commended, the instant case appears to be one in which sound judicial 
action would dictate the necessity for recognizing or creating an exception. 


Marvel L. Cazer 


1. Fla. Comp. Gen. Laws S 461 (1927). 

2. State v. Superior Court, 46 Wash. 616, 91 Pac. 4 (1907); State v. Stickley, 80 S.C. 64, 61 S.E. 
211 (1907); Mechem, Public Offices and Officers, 263. 

. State v. Clayton, 27 Kan. 442 (1882); Hoke v. Henderson, 15 N.C. 1 (1833). 

4. State v. Fitts, 49 Ala. 402 (1873); State v. Murphy, 30 Nev. 409, 97 Pas. 391 (1908). Sce State 
v. Clark, 3 Nev. 5560 (1867) (resignation of a United States office needs no acceptance). 

. 1 McLean 509, Fed. Cas. No. 16, 775 (C.C. Ohio 1839). 

. 103 U.S. 480 (1880). 

. State v. Superior Court, 46 Wash. 616, 91 Pac. 4 (1907); Edwards v. United States, 103 U.S. 
471 (1880). 

. State v. Crawford, 76 Fla. 388, 79 So. 875 (1918); Re Advisory Opinion to Governor, 117 
Fla. 773, 158 So. 441 (1934); State v. Heaton, 180 So. 766 (Fla. 1938). 
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BROKERS—VENDOR AND PURCHASER—EQUITABLE ATTACHMENT FOR BROKER’S 
COMMISSION—Plaintiff, a Florida real estate broker, filed a bill in equity against the vendor 
and purchaser of land alleging in substance that: The vendor, a nonresident owner, having no 
other property in this state, had listed the land in question with the plaintiff on the agree- 
ment that plaintiff’s commission would be paid out of first moneys received from any pur- 
chaser. A purchaser was contacted through plaintiff’s service, but as soon as the purchaser 
acquired all the information he wanted he proceeded to deal directly with the owner to save 
the amount of the commission on the purchase price. The vendor, though notified that the 
prospect had been procured by the plaintiff, entered into a contract directly with the pur- 
chaser. Only the earnest money was so far paid on the contract. For relief the plaintiff asked 
that an equitable lien for his commission be enforced against the respective interests of 
the vendor and purchaser in the property and the unpaid purchase price. It was pointed out 
that plaintiff lacked an adequate remedy at law, and that to deny a lien would be to permit 
the consummation of a fraud on the plaintiff. The lower court dismissed the bill and plaintiff 
appeals. Held, that where a vendor has agreed to pay the broker’s commission out of the 
purchase money the broker may be granted an equitable attachment against the land to secure 
payment of the commission out of the purchase price, if there is no adequate remedy at 
law and the broker would otherwise be defrauded out of his commission by collusion between 
the vendor and purchaser. Reversed and remanded. Moss vy. Sperry, 191 So. 531 (Fla. 1939). 


By this holding the Florida Supreme Court seems to have made a limited exception to 
the general rule, that a real estate broker is not entitled to a lien on the land for his com- 
mission, unless the purchaser has in some manner obligated himself to pay the commission. 
Normally the vendor agrees to pay the commission, and the broker’s remedy is at law by 
action against the vendor on the contract and garnishment of the proceeds of the sale. In 
such a situation the purchaser is not liable for the commission unless he fraudently prevents 
the consummation of the broker’s contract.z If the vendee agrees to pay the commission 
out of the purchase money he in turn may be held on this agreement, but not on a contract 
for the sale of the land. Also, it is obvious that if both vendor and vendee agree to pay 
the commission, both are liable on the contract to pay it. The above mentioned remedies of 
the broker are all at law on the contract to pay the commission, and a real estate broker’s 
lien is not granted at law unless there is a statute so providing, for it was not included among 
the common law liens.s Cases in which the real estate broker has been given an equitable or 
vendor’s lien are rather exceptional. Baker v. Coopers is comparable to Moss v. Sperry from 
a factual and theoretcal standpiont. The circumstances were such that a transfer of the 
property before a judgment could be recovered at law would have left only a nonresident 
vendor of uncertain financial standing from whom to recover. According to the opinion of 
Judge Manning in the Baker case these circumstances evolve in an impossible case for an 
adequate remedy at law and the equity side of the court should have jurisdiction. This 
reasoning as to an inadequate remedy at law is further supported in Moss v. Sperry, which 
shows that by a Florida statutes a writ of garnishment will not issue where the amount 
claimed is contingent and uncertain. The plaintiff’s right to a commission was contingent 
upon an accrual of the vendee’s obligation to pay the purchase price by the vendor’s tender 
of a marketable title, and hence could not be made the basis of a garnishment at law. Mr. 
Pomeroy? contends that when a contracting party sufficiently indicates his intention to make 
some property a security for his obligation, a right to an equitable lien is created against 
the property in the hands not only of the original contractor, but also of all others including 
a purchaser with notice. This could be applied to the Moss case in that the vendors intention 
to make the purchase money security for the commission is indicated from the fact that 
the vendor agreed to pay it out of the first moneys received from the purchaser. Hence, the 
action of the Florida Supreme Court in giving the broker equitable relief would seem justified 
because there was no adequate remedy at law; the fraud and collusion of the vendor and 
purchaser, in attempting to avoid payment of the commission; and the implied agreement 
that the land in question or its proceeds should be a security for the broker’s commission. 


Carlotta Washburne 


1. Reid v. Morrison, 31 Ga. App. 613, 121 S.E. 868 (1924); Washington v. Jordon, 28 Ga. App. 
18, 109 S.E. (1921); 12 C.J.S. 235. 

2. Keener v. Harrod, 2 Md. 63, 56 Am. Dec. 706 (1852); Somers v. Westcoat, 66 N.J.L. 551, 
49 Am. Rep. 462 (1884); 8 Am. Jur. 1066. 

3. King v. Weils, 100 Fla. 588, 130 So. 38, 39 (1930); Zirkle v. Hendon, 180 Ala. 209, 60 S. 834 
(1913); Hendon v. Zirkle and Moore, 201 Ala. 171, 77 So. 697 (1918); Moss v. Thomas, 218 
Ala. 141, 117 So. 648, 58 A.L.R. 495 (1928). 

. BROWN, PERSONAL PROPERTY (1936) 524. 

. 194 N.Y.S. 726, 201 App. Div. 639 (Sup. Ct. 1922). 

. FLA. COMP. GEN. LAWS ANN. (1927 § 5284. 

. 3 POMEROY, EQUITY JURISPRUDENCE (4th ed. 1918) § 1233. 
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CHATTEL MORTGAGES—PRIORITY OVER MECHANIC’S LIEN—Plaintiff, to secure a 
note, took a chattel mortgage on an automobile. The mortgage was recorded. Later, the 
mortgagor placed the automobile in the hands of a mechanic for repairs. Upon the mortgagor’s 
failure to pay, the mechanic sold the car pursuant to Fla. Comp. Gen. Laws Ann., Section 5384, 
and defendants were the buyers. On learning of the sale, plaintiff began suit to foreclose, 
at the same time attaching the automobile. Judgment for plaintiff and defendant’s appeal. 
Held, since the plaintiff’s mortgage was recorded before the repairs were made it was prior 


in dignity to the mechanic’s lien. Judgment affirmed. Fritz v. Miami Industrial Bank, 196 So. 
689 (Fla. 1940). 


Contests between conditional sellers or chattel mortgagees, and mechanics’ lien claimants 
who have subsequently been delivered the property by the vendee or mortgagor, have 
occasioned numerous judicial contradictions.: Several accepted common law principles come 
into play. A person cannot be deprived of his property without his consent.2 A person can 
give no greater interest than he himself has.3 And a lien prior in time is prior in right.« 
Logical application of these principles would seem to demand a decision favorable to the 
vendor or mortgagee, and many cases have so held.s Other cases have given priority to the 
mechanic’s lien over even a recorded mortgage or conditional sale on the theory that the 
vendee or mortgagor has “implied consent,’s or “apparent authority,”’7 from the seller or 
mortgagee to subordinate his interest to that of the artisan. Reasons ascribed by these cases 
often are, that the mortgagee or vendor allows the mortgagor or vendee to have possession; 
that the mortgagee is aided by the repairs because the property thereby becomes available 
to use to pay off the debt; and that the value of the security is preserved.e When these 
cases are considered realistically little doubt can be entertained but that any consent or 
authority of the character indicated is a sheer fiction.» Furthermore, practically all of the 
reasons of policy or justice that have been assigned in favor of the mechanic’s lien can 
either be answered or offset by other considerations.1c On principle the view which seems 
to be the soundest, and best in accord with the spirit and policy of the recording acts, is 
that which gives a recorded mortgage or conditional sale priority over a subsequent mechanic’s 
lien incurred at the instance of the vendee or mortgagor.:: In substance:z this appears to 
be the view adopted by the court in the Fritz case, and its action in this regard is to be 
commended. The garageman would seem to have all the protection to which he is justly 
entitled. He can check up the records and refuse to make the repairs if the outstanding liens 
are too great. He can assert the lien against the interest of the mortgagor or vendee. Or he 
may resort to the personal credit or liability of the morgagor or vendee. He has no equity 
to compel the vendor or mortgagee to pay for repairs, which were intended by the parties 
to be the obligation of the mortgagor or vendee, in order to protect a security that it was 
intended he should have unimpaired. Of course, there may be cases where it will be proper 
to deprive the vendor or mortgagee of priority if he has failed to comply with the recording 
acts, if he has expressly consented to subordination, or if there is clear evivdence from which 
such consent can readily be inferred as a matter of actual fact. 


E. Mac Ferguson 


1. BROWN, PERSONAL PROPERTY (1936) 481; 2 JONES, CHATTEL MORTGAGES (6th ed. 
1933) 240-255. 

2. Corinth Engine & Boiler Works v. Mississippi Central Railroad Co., 95 Miss. 817, 49 So. 
261 (1909). 

3. Metropolitan Securities Co. v. Orlow, 107 Ohio St. 583, 140 N.E. 306, 32 A.L.R. 983, 88 id. 
1185 (1923); 5 TIFFANY, REAL PROPERTY (3d ed. 1929), § 1257. 

4. Metropolitan Securities Co. v. Orlow, supra. 

5. Littel v. Brayton Motor & Accessory Co., 70 Colo. 286, 201 Pac. 34 (1921); Denison v. Shuler, 
47 Mich. 598, 11 N.W. 402 (1882); Baughman Automobile Co. v. Emanuel, 137 Ga. 354, 73 
S.E. 511 (1912); BROWN, PERSONAL PROPERTY (1936) § 112, n. 66. 

6. Watts v. Sweeney, 127 Ind. 116, 26 N.E. 680 (1891); Williams v. Allsup, 10 C.B. (N.S.) 417, 
142 E.R. 514 (1861). 

7. “Apparent authority” and “implied authority” are not equivalent or identical theories. 
Different results may be attained as one theory or the other is adopted. “Implied authority” 
is actual authority found to exist by inferences or implications which may be rebutted by 
anything clearly indicating a negation of actual authority, such as, an express denial therof 
in the sale or mortgage instrument. “Apparent authority” is authority created by way of 
appearances or estoppel without regard to actualities. Unknown limitation or negations, 
although sufficient to completely eliminate any claim of actual authority, may not defeat 
a claim based on “apparent authority.” See Hawkes v. First National Bank, 75 Colo. 47, 
224 Pac. 224 (1924); Etchen v. Dennis, 104 Kan. 241, 178 Pac. 408 (1919); Green v. All 
Motors Ltd. L.R. (1917), 1 K.B. 625 (1917); Keene v. Thomas, L.R. (1905, 1 K.B. 136 (1905); 
Albemarle Supply Co. v. Hind & Co., 1 K.B. 307, 97 L.J.K.B. 25 (1928); BROWN,PERSONAL 
PROPERTY (1936) § 112. 

8. Watts v. Sweeney, 127 Ind. 116, 26 N.E. 680 (1891); Hammond v. Danielson, 126 Mass. 294 


ad 


410 FLORIDA LAW JOURNAL 


(1879); Williams v. Allsup, 10 C.B. (N.S.) 417, 142 E.R. 514 (1861) 

9. BROWN, PERSONAL PROPERTY (1936) 486. 

10. Courts preferring the lien apparently overlook the fact that, if the mortgagee contemplates 
this problem at all, he intends that the mortgagor, and not himself, should be liable for any 
repairs. And does it matter to the mortgagee whether the property is used to earn money 
to pay the debt? The mortgagee will be just as satisfied if the property has to be sold 
to pay him. The argument that the value of the security is preserved is without merit. 
How can the security be preserved, insofar as the mortgage is concerned, if the property 
is liable to sale to pay off another’s lien? 

11. See Whiteside, “Priorities Between Chattel Mortgagee or Conditional Seller and Subse- 
quent Lienors” (1925) 10 Corn. L.Q. 331. 

12. Although the court definitely appears to favor the common law rule which gives priority 
to the chattel mortgage, it also relies for its decision on the wording of the Florida 
statute which gives a garageman a lien for repairs which is prior in dignity to those 
“accruing thereafter.” 
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Disciples ° 


—by— 
HAROLD W. REITMAN 
610 Lucerne Circle 
ORLANDO, FLORIDA 


(Ives 


Editor’s Note: We are giving a trial to “Disciples of St. Ives,” Let us know whether 
you like it. It is edited by Harold W. Reitman, a world war veteran, a graduate of Fordham, 
practicing lawyer in New York 1922-1935, and Financial Editor of Coming Events, Inc., 1936-38. 


DYNAMIC NOTHINGNESS 


A resourceful trial lawyer should balance 
accusation with denial so that he really 
doesn’t say anything. 


LANDMARK DEFINITIONS 


The hope behind this statute (Social 
Seeurity Act) is to save men and women 
from the rigors of the poor house as well 
as from the haunting fear that such a fate 
awaits them when journey’s end is near. 
—Cardozo. 


We acknowledge with gratitude our in- 
debtedness to William Barnwell Brickell 
of Miami for submitting the definition 
above quoted. 


JUST CRITICISM 


November 14, 1940 
Editor, 
Disciples of St. Ives 
Re: Landmark Definitions 
Dear ‘Sir: 

Under Landmark Definitions in your eol- 
umn in the November issue of the Florida 
Law Journal the name of the famed jurist 
Cardozo was spelled C-a-r-d-o-z-a, instead 
of C-a-r-d-o-z-o. 


It is often said 
Yow’re soon forgotten 
After you’re dead. 


Oh say! ean it be 
That Cardozo should rate 
That very same fate. 


Oh say! can’t you see 
Where an “o” there was once 
An “a” shouldn’t be. 


With best wishes to the Disciples of St. 
Ives. 
Sincerely yours, 
(Signed) Edward E. Fleming 


Feeble Excuse 
Dear Mr. Fleming: 


You would hardly expect one of our 
tender age 

To edit a column for a Law Journal 
page, 

And if, perchance, we fall below 

Pegler, Hugh 8. Johnson or Cicero, 

Don’t view us with an appellate eye 

But pass our reversible errors by. 

Declaratory words from Cardozo’s lips 
did not always flow, 

The editor of “St. Ives” may grow. 


We note that you have joined in part- 
nership with Mr. Shepard Broad and have 
opened offices at Miami Beach, in addition 
to maintaining your present offices in the 
Ingraham Building. We recollect Mr. Broad 
as a distinguished member of the New York 
Bar and the senior member of the law firm 
of Broad, Brawer and Burris, of New York 
City. 

The Disciples of ‘St. Ives extend good 
Wishes to you in your new association. 


WAR HERO 


On August 18, 1918, the first Florida 
soldier lost his life in action in the World 
War. He was Robert Lee Giles, His broth- 
er, Z. B. Giles, of Eustis, is Prosecuting 
Attorney of Lake County. 


WAR POETRY 


During the World War a busy lawyer 
found time to write a poem. 
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“At good looks I know I’m no star 
There are others more handsome by far, 
And my nose IT don’t mind it 
Because I’m behind it, 
It’s the people in front get the jar.” 


The busy lawyer was Woodrow Wilson. 


$500,000.00 LAWYER 


In June 1939 Tom Cobb, of Daytona 
Beach, graduated from Stetson University, 
and thus ended one of the most brilliant 
scholastic careers of any man ever to 
study at DeLand. 


As a student he won all the prizes offered 
hy the lawyers Cooperative Publishing Com- 
pany, the Harrison Law Book Company 
prize for the highest three year average, 
the prize of the United Stats Fidelity and 
Guaranty Company for his article on Cor- 
porate Suretyship, and the Daniel H. Red- 
fearn prize. 

A short time after Tom opened his offices 
at 24814 S. Beach Street, Daytona Beach, 
(adjacent to the prominent firm of Green 
and West) he was retained to handle an 
estate well in excess of $500,000.00 

An imaginary poll of lawyers everywhere, 
recently completed by this column, reveals 
the amazing fact that there are occasions 
in a lawyer’s career when he is obliged to 
handle cases involving less than $500,000.00. 
Should this faet come to Tom Cobb’s at- 
tention, we hope he will not be discouraged 
by it. 


ET TU BRUTUS 


Many a lawyer has discovered that the 
expression of profound appreciation by a 
non-paying client is only the expression of 
profound hope for favors yet to come. 


TRI-CITY LAW FIRM 


Tinker to Evers to Chance is only a 
memory, but Getzen to Getzen to Getzen 
is a live, suceessful Florida tri-city law 
firm. 

Sam Getzen, after fourteen years in the 
Legislature, as Representative, Speaker and 
Senator, has returned to the practice of law 
with offices at Gainesville. His brother, 
Thompson, is at Dade City and his brother, 
James, is at Bushnell. 


GRAVITY 


Everyone knows it’s love that makes the 
earth go ’round, but only lawyers know that 
it’s alimony that keeps so many women 
from falling off of it. 


CLARENCE DARROW 


Stuart Patton and Sam Kanner, with law 
offices in the DuPont Building, Miami, have 
cpened another office at 420 Lincoln Road, 
Miami Beach. What the new office of Pat- 
ton and Kanner has to do with Clarence 
Darrow we, too, are at a loss to under- 
stand. 

Oh yes! It was ‘Sam Kanner who con- 
tributed this treatise on legal economics. 

Client: Mr. Darrow, I don’t know how 
I ean ever repay you for saving my son’s 
life. 

Darrow: Madam, ever since the Phoenic- 
ians invented money there has been no 
difficulty in solving that problem. 


FULLERS’ FULMINATION FIESTA 


At the Gator Growl of the Homecoming 
of the University of Florida, Fuller War- 
ren acted as master of ceremonies. When, 
at the very beginning, he said, “It was here, 
at this University, in the Freshman Class 
that I spent the happiest years of my life,” 
he immediately found the funnybone of the 
15,000 people present and he never stopped 
rubbing it. 

Florida’s Gator Growl was really Fuller’s 
Fulmination Fiesta. Everyone agreed, when 
it was all over, that Fuller’s sparkling wit 
made him a mischievous master of eecre- 
monies and a most generous host. 


HOMECOMING ADDRESS BY 
DEAN TRUSLER 


The Law Alumni of the U, of F. met 
in the library auditorium and Dean Trusler 
rose to welcome them. 


It will be easy for those lawyers who 
spent the grandest years of their lives under 
his twinkling eyes, to imagine the reverbe- 
rating applause that greeted him, for it 
has been the custom in his classroom for 
years for the students to applaud his en- 
trance. The tradition was broken, however, 
at the conclusion of his address when there 
was no shuffling of feet. 
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The following are excerpts from Dean 
Trusler’s weleoming address: 

“T report that the Law School is running 
as smoothly and steadily as one of Penny’s 
chain stores. We have the same attendance 
as last year—166. We consider our students 
the cream of the academic community, just 
as when you were here... ” 

“Let me call your attention to the build- 
ing just north of us—the law library build- 
ing. We are proud of it... . It has every- 
thing except a bomb-proof cellar; and the 
architect opines that if it can resist gas 
from the inside, it should resist gas from 
the outside... ” 

“Admittedly we are living in the days 
of the American Blues. We are blue about 
economies, polities, wars, freedom, income 
taxes and everything. Take the prospect 
of war: some don’t want to go because 
they are married, and some want to go 
because they are married. We can’t agree 
on anything. I know of but one thing 
that ean bring us together, debunk the 
debunkers, show us the way out—it is 
the American Laughter, and it has been 
done before.” 


INTERNATIONAL LAW FIRM 


Randolph E. Bell, John H. Yates and 
James E. Hunt have formed a law partner- 


ship under the firm name of Bell, Yates 
and Hunt, with offices in the Ingraham 
Building, Miami. An associate member is 
Dr. Luis R. Rodrigues Molina, who is in 
charge of the firm’s law offices at Lam- 
parilla 414, Habana, Cuba. Dr. Molina is 
a graduate of the University of Miami and 
the University of Habana. 

We hope South Florida’s first interna- 
tional law firm will be the forerunner of 
many. 


FLORIDA FOX HUNTERS 


The most famous fox hunter in Florida, 
aint perhaps, the best fox hunter in the 
entire country, is Hood Wilkerson, who 
practices law at Eustis. He is Past-Presi- 
dent of the Florida Fox Hunters Associa- 
tion and has held many honors in_ the 
National Fox Hunters Association. 

Judge 8. J. Hilburn, of Palatka, Judge 
John U. Bird, of St. Petersburg, and Judge 
I. Muney Anderson, of Jacksonville, are 
active members of the Florida Fox Hunters 
Association. Another distinguished member 
is The Right Honorable 0. O. Beek. “Old 
Man” Beck has three hounds whose names 
are “Bad,” “Worse” and “More Of It.” 
His hounds excel in putting up plenty of 
loafing around the hunting grounds in order 
to help the fox hunters dispose of the mid- 
night suppers. 


INDEX VOLUME XIV, NUMBERS 1 TO 10 


—A— 
A New Constitution in the Making, 

an editorial 22 
Adkins, J. C—Comments on 

Criminal Procedure Act ——— 48 
Adkins, J. C—Giving Credit Where 

Credit is Due 142 
American Bar Association 

Regional Conference 169 
American Law Institute Report — 335 
Amis, Homer T.—Small 

Matters Neglected 64 
An Epoch in State Bar Work, 

an editorial 168 
Annual Convention 56 
Annual Convention, an editorial — 129 
Appeal, Practical Value Of, 

George Palmer Garrett 88 
Applicants Admitted to the Bar __.... 27 
Arnow, Carlton C.—Textiles in Court —_.. 45 

Barns, Paul D.—How to Procure a 

Law Library for the Bench & Bar ___ 124 
Beardsley, Charles 

Draftsmanship 377 


Bentley, Ed R.—Exemptions and Im- 
munities Under Soldiers’ and Sail- 
ons” Civil Act of 1940 398 


Boggs, Dean—Regional Conference __.. 132 
BOOK REVIEWS 
Florida Criminal Procedure Act 
Annotated—J. C. Adkins — 52 
Procedure and Practices Under the 
National Labor Relations Act — 329 
Suwanee Valley—Bernie Borchardt 
& Gene Sears 330 


Woe Unto You, Lawyers—Fred Rodell __330 
Law Office Management—Dwight 

G. McCarter 331 
Brown, Claude H.—Pleading Under 
Proposed Florida Rules of Civil 


Case Comments by 

Law Seleols: 66, 186 373, 407 
Changes in Law Firms __.-. 105, 326, 365 
Collateral Security, Life Insur- 

ance As, Grady W. Crawford —_...-...... 39 
Committees Appointed —.... 221 


Comparisons Are Odious—But 


i 


414 


FLORIDA LAW JOURNAL 


Necessary, Ethel Ernest Murrell —.. 392 
Conference of Bar Delegates Report —... 178 
Conference of Delegates Program _....... 397 
Conflict Between Reason and 

Force, David A. Simmons ___-_---.--...---. 300 
Constitution and By Laws ___--..-.... 343 
Convention Program 130 
Crawford, Grady W.—Life Insurance 

As Collateral Security 39 
Criminal Law and Procedure 

Committee Report 177 
Criminal Procedure Act, Com- 

ments On, J. 6. — 48 
Cummings, Homer 345 


Defamation by Newspaper and Radio 

Are the Florida Statutes Consti- 

tutional?—Roger J. Waybright —_.. 161 
Dickinson, John W.—Treasurer’s Report — 59 
Disciples of St. Ives, Harold W. 

Reitman 
Do the Laws of Florida Recognize 

the Creation of Survivorship in 

Joint Tenancy? Arthur R. Thompson __126 
Dower: In Bar of Dower: 


367, 411 


Homocide, Leonard W. Shea —... 19 
Dower in Florida, Some Observations 

of the Law of, William H. Rogers __. 4 
Dunscombe, Carroll—Riparian 

Rights in Florida 14 
EDITORIALS: 

A New Constitution in the Making ___ 22 

Annual Convention 129 

An Epoch in State Bar Work 168 

Federal Rules 220 

Florida Lawyers on the March __._. 287 

High Degree of Honesty 129 

Integration : 220 

Parole Amendment 352 

Pensacola Bar 53 

Public Relations for the Bar _.__. 316 

Seventh Justice 352 

Young Lawyers in the Association ___.102 
Eggum, Joseph L.— Working Tools 

of the Young Lawyer 64 
Executive Council — 56, 181, 288, 325 


Executive Council, Junior Section _. 292, 403 
Exemptions and Immunities Under 


Soldiers’ and Sailors’ Civil Act 
of 1940, Ed R. Bentley 398 

Federal Rules Committee Report 180 
Federal Rules, an editorial 220 
Feibelman, Herbert U.—New Light 

on the Bar’s Economy 346 
Florida Lawyers on the March, 

an editorial 287 


Florida State Bar Association 

23, 56, 104, 130, 172, 221, 288, 317, 353, 402 
Five Applicants Pass Bar Examination __181 
Foreclosure, Propriety on Making 

Tax Deed Holder a Party De- 

fendant in a Mortgage Foreclo- 

sure, Alfred E. Sapp 115 
Forum 64 
Fox, Prof. Henry J.—State Substantive 

Law in the Federal Courts «97 


Garrett, George Palmer—The Practical 


Value of an Appeal to Your Client —_ 88 
Hart, Eldridge—Notes on Inheritance 
Taxation and Intangibles 
Hendley, Judge J. A. 
High Degree of Honesty, an editorial ____ 129 
Homicide, in Bar of Dower: 
Homicide—Leonard W. Shea _..... 19 
How to Procure a Law Library for 
the Bench and Bar—Paul D. Barns ___. 124 


In Bar of Dower: Homicide— 

Leonard W. Shea 19 
Influence of the Organized Bar —..__. 402 


Inheritance Taxation and Intangibles, 
Notes on—Eldridge Hart 
Institute for Attorneys-at-Law 

Intangibles, Notes on Inheritance Tax- 
ation and Intangibles—Eldridge Hart _. 12 


Integration, an editorial 220 
Integrated Bar and Public Relations— 
Charles A. Beardsley 309 
Jones, Edwin L.—Re-Statement of Law 
Project of State of Florida — 23 
Judicial Administration and 
Legal Reform Report 173 
Junior Bar 182, 292, 331 403 
Junior Section Committees 292 
Juvenile Problem Week Observance 24 
Laxonby, J. Lance 224 


LAW SCHOOL CASE COMMENTS 
Administrative Law—Scope of Review 
of Industrial Commission’s Findings _186 
Constitutional Law—Due Process— 
Forfeiture of Lands for Non-Pay- 


ment of Taxes 187 
Evidence—Admissibility of Evidence 

Obtained by Wire Tapping _.......__. 373 
Gifts—Confidential Relation—Prima 

Facie Void—Burden of Proof 188 


Labor Law—LeLgality of Picketing 
Landlord and Tenant—Forfeiture of 

Lease for Default in Rent—In- 

junction to Relieve Against —..._ 190 
Libel and Slander—Proof of Claim 

on Surety Bond as Privileged __.. 374 
Mortgages—Acknowledgement of 

Married Women—Estoppel to Deny _..191 
Pardons—Effect on Convictions as 

Grounds for Revocation of 


Professional License 189 
Officers—Resignation—Necessity 
of Acceptance 406 


Brokers—Vendor and Purchaser— 
Equitable Attachment for Brok- 


408 
Chattell Mortgage—Priority Over 
Mechanics Lien 409 
Legal Draftsmanship, Charles 
A. Beardsley 877 
Legal Education and Admission 
Committee Report 317 


Legal Education Questionnaire Results __. 
Legal Institute, Jacksonville 
Legal Institute, Orlando 57 


Legal Institutes, Report of Committee on _138 
Legislature Has No Power in Pro- 
cedural Field, John H. Wigmore 


FLORIDA LAW JOURNAL 415 
Life Insurance as Collateral Seventh Justice Committee : 369 
Security—Grady W. Crawford _ 39 Shadows Over the Legal Profession 
Life’s Record Closed ___..___ 26, 225, 326, 405 —D. H. Redfearn __ ae 
Local Bar Associa- Shea, Leonard W.—In Bar. ae 
tions _.28, 107, 185, 225, 327, 366, 404 Dower: Homicide _.. SNC) 
Luminaries Convene at Stetson 406 Should Florida Adopt the Federal 
a Rules of Civil Procedure by Rule 
Mack, John P.—The Florida Unem- of Court?—Gilbert A. Newkerk 305 
ployment Compensation Law _....... 82. Should the Rules of Federal Civil 
Mears, Patrick H.—The Florida Unem-| Procedure be Adopted by the Su- 
ployment Compensation Law — 82 preme Court of Florida?—Her- 
Memorials Committee Report bert S. Phillips 839 
Municipal Charters, Lilburn R. Railey 387 Simmons, David A—Conflict Between 
Murrell, Ethel Ernest 291 Reason and Force — 
Murrell, Ethel Ernest—Comparisons Simmons, Jr., William P.—Young 
Are Odious—But Necessary 392 Lawyers Urged to Participate in 
Junior Section Activities 140 
New Light on the Bar’s Economy— Small Matters Neglected—Homer T. Amis _ 64 
Herbert U. Feibelman ____. _...346 Some Observations of the Law of 
Newkerk, Gilbert A—Should Plswtde Dower in Florida—William H. Rogers _ 4 
Adopt the Federal Rules of Civil State Substantive Law in the Fed- 
Procedure by Rule of Court? — 305 eral Courts—Prof. Henry J. Fox 97 
Notes on Inheritance Taxation and Statute Revision, the Florida Plan 
Intangibles—Eldridge Hart 12 of—Lewis H. Tribble 
ee Supreme Court, Notice of 
P. A. Da Initiate Notables 184 Hearing on Rules 281-233 
Pensacola Bar, an editorial 53 Supreme Court Order 200. 137 
Phillips, Herbert S.—Should the Rules alge 
of Federal Civil Procedure be Adopt- Table of Contents, Florida Rules 
ed by the Supreme Court of Florida? 339 of Civil Procedure -__. ----- 283 
Pleading Under Proposed Florida Taxation, Notes on Inheritance Taxa- 
Rules of Civil Procedure, Claude tion and Intangibles—Eldridge Hart __ 12 
H. Brown Textiles in Court—Edgar W. Way- 
Pre-Trial Procedure bright, Sr., Roger J. 
Proceedings of Annual Convention 197 and Carlton C. Arnow __ 45 
Proposed Rules of Civil Procedure 234. They Tell Me That - -25, 329, 365 


Proposed Rules Presented to the Court _324 
Propriety of Making Tax Deed Holder 
a Party Defendant in Mortgage 


Foreclosure—Alfred E. Sapp — 115 
Publications Committee Report — 141, 174 
Public Relations Committee Report 175 
Public Relations for the Bar, 

316 


Redfearn, D. H.—Shadows over the 
Legal Profession 


Railey, Lilburn R.—Municipal Charters 
Regional Conference Held in 


Atlanta, February 17 
Reitman, Harold W.—Disciples 

Resolutions of Annual Convention 219 
Re-Statement of Law Project of 

State of Florida—Edwin L. Jones _.._. 23 


Riparian Rights in Florida 


—Carroll Dunscombe 16 
Rogers, William H.—Some Observations 

of the Law of Dower in Florida... 4 
Wate S46, OF 61 


Sapp, Alfred E—To What Extent 
May Courts Under the Rule 
Making Power Prescribe Rules 
of Evidence? __ oe 


Sapp, Alfred E—Propriety of Making 

Tax Deed Holder a Party Defend- 

ant in Mortgage Foreclosure —..____. 115 
Seventh Justice, an editorial 
Seventh Justice Amendment 


Thompson, Arthur R- =" the ‘Laws 

of Florida Recognize the Creation 

of Survivorship in Joint Tenancy? ___ 126 
To What Extent May Courts Under 

the Rule Making Power Prescribe 

Rules of Evidence?—Alfred E. Sapp _.348 
Treasurer’s Report—John W. Dickinson __ 59 
Tribble, Lewis H.—Statute Revision, 

The Florida Plan of _ 79 

—U— 

Unauthorized Practice Committee Report _174 
Unemployment Compensation Law, 

The Florida—Patrick H. Mears & 


John P. Mack 82 
Unification Committee Report 
Waller, Curtis L., Itinerary of _.. 323 


Waybright, Edgar W.—Textiles in Court _ 45 
Waybright, Roger J.—Defamation 

by Newspaper and Radio are the 

Florida Statutes Constitutional? —_ 161 
Waybright, Roger J—Textiles in Court 45 
Wigmore, John H.—Legislature Has 


No Power in Procedural Field 390 
Working Tools of the Young 

Lawyer—Joseph L. Eggum «64 
Young Lawyers and the Bar 

Association, an editorial _..... 102 


| 


YOUR 


.. Yowr opponents gain 


WHEN YOU FAIL TO USE THE 
ANNOTATIONS—"SUPER BRIEFS” IN 


AMERICAN LAW REPORTS 


The great need for this unexcelled briefing 
service is reflected in the ever-increasing 
popularity of A. L. R. Your courts use it 
regularly in their opinions. 


Bench and Bar agree that ‘Your search is 
ended when you make use of an A. L. R. 
Annotation on your point. 


For convenience, speed and accuracy in col- 
lecting all the authorities in point, no service 
has ever been devised which equals the 


A. L. R. Annotations. They stand alone in 
this field. 


For full information, price and 
liberal terms, write to 


LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


ROCHESTER, N.Y. 


BANCROFT - WHITNEY COMPANY 


200 McALLISTER STREET, SAN FRANCISCO 
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The Annotator 


THE LAWYER PROFITS BY HIS 
EFFORTS 


I. HE HAS A COMPLETE LIBRARY CONSIST- 
ING of many thousands of volumes at his disposal. 


Il. HE MAKES YOUR ENTIRE SEARCH. The 
author of the AMERICAN LAW REPORT ANNO- 
TATION (the A.L.R. kind), when assigned a point 
of law, searches out every possible source of infor- 
mation on the subject, collecting all cases in point. 


Ii. HE PROVIDES CERTAINTY OF EXHAUSTIVE 
AND THOROUGH COVERAGE. With all of the 
authorities before him he appraises each case with 
the mind of an expert in order that he may show its 
exact bearing on the subject. 


IV. HE FURNISHES YOU A PRE-PREPARED 
BRIEF. By utilizing his experience as an expert 
legal author he draws from the cases the rules and 
applications, and when there are various views he 
gives you the benefit of wise editorial comment 
thereby avoiding case confusion from which the in- 
dividual briefer often suffers. 


V. HE HELPS YOU AVOID THE DRUDGERY OF 
SEARCH. The A.L.R. owner with over 12,000 of 
these carefully prepared annotations is saved many 
hours of search and briefing time. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester. New York 


BANCROFT-WHITNEY COMPANY 
San Francisco, California 
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Ne matter what part ef Florida you’re planning 
te visit ... ne matter how much er how little 
yow’re planning to spend... “COLLIER” is the 
ene mame te remember!—Collier chain of hotels, 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 


DIXIE COURT 
W. Palm Beach 


al Hotels Ute 
Open Dec. Ist---Apr. 10th 


BRADENTON 
Meal 


ROYAL WORTH 
W. Palm Beach USEPPA ISLAND 


ae W. PALM BEACH 
Bradenton 


TERRACE 8 


Sarasota EVERGLADES 
Laded 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 


EVERGLADES INN 
Everglades 


USEPPA INN 
Useppa Island 


For sportsmen, for motorists, for leisure-seekers, for 
@eason residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT or address individual hotel managers eg 


COLLIER FLORIDA COAST HOTELS 
MOTEL TAMPA TERRACE 145 FIFTH AVENUB 
TAMPA, FLA. NEW YORK, ¥. 
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The GEORGE WASHINGTON 
300 Reoms with Shower and 


100% Air Conditioned With Pe Ace: Use 
The Wonder Hotel of the South, Radio and every 
known facility for first clase operation. 
GARAGE in direct connection with lobby 


Nolen B. Menage 


100% Air Conditioned With Optional Use 
Fomed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 


The FLAGLER | 


125 Rooms « « « Beths 


You'll be pleased with its convenience, com- 
fort and service. Moderate prices preveil. 


GARAGE directly connected. 


The GEORGE 
WASHINGTON 
200 Rooms with Bath and Showers 


Radio and every 
modem convenience and service for 
summer end winter comfort « 


B. J. Jeeckel Moneger GARAGE service. 
Me Reasonable Rates Posted in Every Room 


5 
E 
The MAYFLOWER 
| 
WEST PALM BEACH 
er 


A Bock Every Dlorida 
Lawyer Should Have! 


The New Revised Edition 
—of— 

CARSON’S FLORIDA COMMON 
LAW PLEADING AND 
PRACTICE 
With Forms 


LORIDA Pleading and Practice is based on the English 
Common Law. Since the first edition of Carson’s Com- 
mon Law Pleading and Practice, published in 1928, the 
Florida Supreme Court adopted a revised set of common law 
rules, making important changes in the common law practice. 
2 addition many modifications have been made by the passage 
of statutes. 


Twenty-one new Chapters have been added. 
Approximately 600 Forms—more than 200 entirely new. 
An Appendix contains the new Rules. 


There is a complete Table of Cases showing where each case 
is discussed and an exhaustive Index. 


Carson Will Save You in Valuable Time 
Many Times Its Cost 


One Volume, Fabrikoid Binding, with Pocket 
for future Supplemental Service, price $20.00. 


John M. Elliott 
Florida Representative 


THE HARRISON COMPANY 
LAW BOOKS 


Atlanta, Georgia 
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